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CAPT. THOMAS J. McARDLE 


Avucust 31, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany S. 1149] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 1149) for the relief of Capt. Thomas J. McArdle, having con- 
sidered the same, report favorably thereon without amendment and 


recommend that the bill do pass. 

The purpose of the bill is to compensate Capt. Thomas J. McArdle, 
US. Air Force, for accrued leave in excess of 60 days which he would 
have received under the Armed Forces Leave Act of 1946 if he had 
made a timely application. 

STATEMENT 


The Armed Forces Leave Act of 1946 provides that members on 
active duty on September 1, 1946, be compensated for unused accrued 
leave in excess of 60 days provided applications were filed by Septem- 
ber 1, 1947. This date was extended by a series of public laws to 
June 30, 1951. 

The claimant did not make application for such compensation, as 
is set forth in the bill, ‘because of the confidential nature of this 
assignment in the U.S. Air Force during the period allowed for filing 
under such act.” 

The Department of the Air Force, in a report dated July 9, 1959, 
printed in full below, advises the committee that— 


recent information received by this Department indicates 
that Captain McArdle did not file a timely application for 
payment of his excess accrued leave because of instructions 
received while assigned to the 702d CIC Detachment to the 
effect that such application should not be filed while assigned 
to ‘‘classified” duties. There is nothing to show that this 
advice was subsequently modified. 
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The Department of the Air Force adds that in view of this informa- 
tion the Air Force would not object to the enactment of S. 1149. 

The committee believes that the proposed legislation is meritorious 
and recommends it favorably. 


DEPARTMENT OF THE AIR Force, 
OFFICE OF THE SECRETARY, 
Washington, July 9, 1959. 
Hon. James O. EAstLanp, 
Chairman, Committee on the Judiciary, 


U.S. Senate. 


Dear Mr. Cuarrman: Reference is made to your request for De- 
partment of the Air Force views with respect to S. 1149, 86th Con- 
gress, a bill for the relief of Capt. Thomas J. McArdle. 

The purpose of S. 1149 is to compensate Capt. Thomas J. McArdle, 
in an unspecified amount, under provisions of the Armed Forces Leave 
Act of 1946, as amended, for all accrued leave in excess of 60 days 
notwithstanding the fact that the period for filing claim for such com- 
Se under the act has expired. The bill states that Captain 

cArdle ‘‘* * * failed to make application for such compensation 
because of the confidential nature OF his assignment in the U.S. Air 
Force during the period allowed for filing under such act.” 

The Armed Forces Leave Act of 1946 provided that members on 
active duty on September 1, 1946, would be compensated for unused 
accrued leave in excess of 60 days in accordance with the law, provided 
applications were filed therefor by September 1, 1947. This date 
was extended by a series of public laws until June 30, 1951, the last 
extension having been made by Public Law 479, 8ist Congress, 
approved April 26, 1950 (37 U.S.C. 34b). During this period of time 
numerous press releases and official announcements were made to 
members of the Air Force apprising them of the necessity of filing. 

A review of the official master personnel records of Captain McArdle 
shows that on September 1, 1946, the earliest he could have applied 
for leave payment, he was a member of the 702d CIC Detachment at 
APO 633, New York, and that he was assigned to this organization 
until August 18, 1948. Subsequent assignments through June 30, 
1951, the latest date he could have applied for leave payment, were 
with the 1005th Inspector General Special Investigations Unit, Bolling 
Air Force Base, District of Columbia. Nothing in his records reflects 
that during this period he was assigned to duties which would preclude 
his filing a claim within the time prescribed by the Armed Forces 
Leave Act, as amended. Additionally, there are no policies or direc- 
tives known to this Department which would have prohibited Captain 
McArdle from applying for unused accrued leave. 

5. 1149 is identical to S. 4133 of the 85th Congress on which this 
Department reported to your committee by letter dated September 
12, 1958. In that report it was pointed out that since there was no 
apparent reason which would warrant an exception in Captain 
McArdle’s case, the Air Force could not support the bill. However, 
recent information received by this Department indicates that Captain 
McArdle did not file a timely application for payment of his excess 
accrued leave because of instructions received while assigned to the 





CAPT. THOMAS J. McARDLE 3 


702d CIC Detachment to the effect that such application should not 
be filed while assigned to “classified” duties. There is nothing to 
show that this advice was subsequently modified. 

In view of this recent information the Air Force would not now 
object to the enactment of S. 1149. 

he Bureau of the Budget has advised that there is no objection to 
the submission of this report. 
Sincerely yours, 
Lewis S. THompson, 
Special Assistant for Manpower, 
Personnel and Reserve Forces. 


© 
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DONALD G. COPLAN 


Avaust 31, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed. 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


|To accompany S. 1891) 


The Committee on the Judiciary, to whom was referred the bill 
(S. 1891) for the relief of Donald G. Coplan, having considered the 
same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

The purpose of the proposed legislation, as amended, is to reimburse 
Donald G. Coplan, of Minneapolis, Minn., in the amount of $500, 
which represents the amount of a judgment and costs assessed against 
him and paid by him from his personal funds as a result of a civil 
action which arose out of an accident which occurred between a private 
automobile and a U.S. mailtruck driven by the said Donald G. Coplan, 
a motor-vehicle operator in the Minneapolis post office motor-vehicle 
service. 

STATEMENT 


The facts in this case, as reported by the Post Office Department, 
are that on October 4, 1955, a U.S. mailtruck operated by Donald G. 
Coplan in the course of his official duties was involved in an accident 
with a vehicle owned and operated by one Richard Vossen. Damage 
to both vehicles resulted. 

Mr. Vossen and his insurer filed administrative claims under the 
Federal Tort Claims Act in the amount of $400.98 but the claims were 
disallowed by the Department because it was determined that the 
proximate cause of the accident was Mr. Vossen’s admitted negligence 
in failing to yield the right-of-way to the post office vehicle. The 
correctness of that determination was borne out by the fact that Mr. 
Vossen was cited, found guilty and fined $25 for the violation. Ata 
later date Mr. Vossen brought suit against Mr. Coplan in his personal 
capacity in the municipal court of Minneapolis, Minn., and received 
a verdict against Mr. Coplan. The Post Office Department advises 
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that Mr. Coplan satisfied the judgment and costs in the amount of 
$500 from his personal funds. 

Because the postal employee was operating the vehicle in the course 
of his official duties and because there is reason to believe that he 
was blameless, the Post Office Department considers it unfair that 
Mr. Coplan should be required to bear this loss. 

The committee agrees with the conclusion of the Post Office De- 
partment and is of the opinion that this is a meritorious case warrant- 
ing legislative relief. Accordingly, favorable consideration of the 
bill is recommended. 

Attached hereto and made a part hereof is the report submitted 
by the Post Office Departmnt on a similar bill of the 85th Congress. 


Post Orrice DEPARTMENT, 
BuREAU OF THE GENERAL COUNSEL, 
Washington, D.C., August 1, 1957; 
Hon. James QO. Eastianp, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

Dear Mr. Cuarrman: Reference is made to the request for 
report on S. 1788, a bill for the relief of Donald G. Coplan. 

The records of this Department indicate that on October 4, 1955, 
a mailtruck operated by Donald G. Coplan in the course of his official 
duties, was involved in an accident with a vehicle owned and operated 
by Richard Vossen. The accident resulted in damage to both 
vehicles. 

Mr. Vossen and his insurer filed administrative claims under the 
Federal Tort Claims Act in the amount of $400.98. The adminis- 
trative claims were disallowed by the Department because it was 
considered that the claimant’s admitted negligence to yield the right- 
of-way to the Government vehicle constituted the proximate cause of 
the accident. Mr. Vossen was cited, found guilty, and fined $25 for 
the violation. Subsequently, Mr. Vossen brought suit against the 
postal chauffeur in the municipal court of Minneapolis, Minn., and 
received a verdict against Mr. Coplan. The defendant satisfied the 
obligation in the amount of $500 from his personal funds. 

It is unfair that the postal employee should be required to bear 
this loss. Accordingly, this Department recommends the enactment 
of S. 1788 for the relief of Mr. Coplan. 

The Bureau of the Budget has advised that there would be no 
objection to the submission of this report to the committee. 

Sincerely yours, 
Ase McGrecor Gorr, 
General Counsel. 


O 
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AUTHORIZING COL. PHILIP M. WHITNEY, ARMY, RETIRED, TO 
ACCEPT AND WEAR THE DECORATION TENDERED HIM BY THE 
GOVERNMENT OF THE REPUBLIC OF FRANCE 


Aveust 31, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Moreau, from the Committee on Foreign Affairs, submitted the 
following 


REPORT 


[To accompany 8S. 252] 


The Committee on Foreign Affairs, to whom was referred the bill 
(S. 252), to authorize Col. Philip M. Whitney, U.S. Army, retired, to 
accept and wear the decoration tendered him by the Government of the 
Republic of France, having considered the same, report favorably 
thereon without amendment and recommend that the bill do pass. 

Public Law 85-704, 85th Congress, authorized several hundred 
retired Government officials to receive decorations, presents, and other 
things tendered to them by foreign governments. Inadvertently, Col. 
Whitney’s name was omitted from Public Law 85-704. 

The Committee considered S. 252 on August 31, 1959, and recom- 
mended its adoption by the House of Representatives. 

The following letter from the Department of State addressed to 
Senator Fulbright, chairman of the Senate Foreign Relations Com- 
mittee, sets forth the Department’s endorsement of this bill and the 
reasons why such authorization was not included in previous legisla- 
tion. 

Aprit 6, 1959. 


Dear Senator Fuusricut: I have received Mr. Marcy’s letter of 
January 19, 1959, requesting the Department’s comments on S. 252, 
to authorize Col. Philip M. Whitney, U.S. Army, retired, to accept 
and wear the decoration tendered him by the Government of the 
Republic of France. 

ticle 1, section 9, paragraph 8 of the Constitution provides that 
“* * * no Person habline any Office of Profit or Trust under them 
(the United States), shall, without the Consent of the Congress, accept 
of any present, Emolument, Office, or Title, of any kind whatever, 
from any King, Prince, or foreign State.” 
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Section 115 of title 5 of the United States Code requires that any 
decoration conferred by any foreign government on any officer of the 
United States shall be tendered through the Department of State. 
The Department is holding in its custody the citation and insignia of 
the above-mentioned award for Colonel Whitney. 

Section 115a of title 5 of the United States Code directs the Secretary 
of State to furnish to alternate Congresses a list of those retired officers 
for whom the Department is holding decorations. On April 13, 1954, 
the President issued a directive to the heads of all executive depart- 
ments and establishments requiring them to submit to the Depart- 
ment of State lists of retired personnel for whom the Department of 
State is holding decorations and requiring the Department of State 
to consolidate these lists and submit them to the Congress in an 
omnibus authorizing bill at the beginning of the second session of each 
alternate Congress. 

In conformance with the statutes and the President’s directive, the 
Secretary of State has submitted lists of persons for whom the Depart- 
ment is holding decorations, the last list of retired persons having 
been submitted on January 23, 1958. This bill was enacted into 
Private Law 85-704 on August 27, 1958. 

On November 9, 1950, the Department of the Air Force transmitted 
to the Department of State 200 citations relative to the French Croix 
de Guerre with Palm conferred upon its personnel. On March 19, 
1952, the Department of State received from the Department of the 
Air Force the medals to be placed with the citations. Among the 
awards received to be held in custody were the insignia and citation 
for Col. Philip M. Whitney. 

Colonel Whitney retired on April 30, 1946, and was qualified to be 
included in the bill submitted to the Congress on January 23, 1958, 
but his name was unfortunately omitted since it was not submitted 
by either the Department of the Air Force, whose records it is under- 
stood did not reflect his retired status, or the Department of the Army, 
which was not aware of the award having been conferred. Further- 
more, the records of the Department of State indicated at that time 
that he was an active Air Force officer. On October 22, 1958, the 
Office of the Adjutant General informed the Department that Colonel 
Whitney was a retired officer of the U.S. Army who had been tempo- 
rarily assigned to the Department of the Air Force and whose name 
should have been included in the omnibus bill submitted to the 
Congress. 

In view of the exceptional circumstances, the Department recom- 
mends the enactment of this bill providing for the receipt of a foreign 
decoration by a retired officer. 

The Department has been informed by the Bureau of the Budget 
that there is no objection to the submission of this report. 

Sincerely yours, 
Wituiam B. Macomser, Jr., 
Assistant Secretary 
(For the Acting Secretary of State). 


O 
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ESTATE OF JOHN STEVE 


Avaust 31, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Tout, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1540] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1540) for the relief of Edward F. Stefan, having considered the 
same, report favorably thereon with amendments and recommend 
that the bill do pass. 

The amendments are as follows: 

Page 1, line 5: Strike “$11,506.21” and insert “$10,181.41”. 

Page 1, line 6: Strike “Edward F. Stefan, the brother” and insert 
“the Estate’. 

Page 1, lines 9, 10, and 11: Strike “and the six months’ death 
gratuity pay, which he would have been entitled to had he filed claim 
prior to the limitations of time after the death of his brother,”’. 

Page 2, line 3: Strike “in excess of 10 per centum thereof”. Amend 
the title to read: 


A bill for the relief of the estate of John Steve. 


PURPOSE 


The purpose of the proposed legislation, as modified by the recom- 
mendations of the committee, is to pay $10,181.41 to the Estate of 
John Steve, CBM (PA), USNR, in full settlement of all claims against 
the United States for unpaid pay and allowances of the decedent. 


STATEMENT 


John Steve lost his life during World War II while he was being 
transported as a prisoner of war from the Philippine Islands to Japan. 
The date of his death was determined to have been on October 24,. 
1944. He served a total of 25 years, 8 months, and 12 days on active 
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duty prior to his death. Navy records disclose that he listed Utako 
Tagawa Steve as his wife on the latest beneficiary slip for purposes of 
payment of the death gratuity. 

The Navy report to the committee sets forth the situation as re- 
gards the payment of unpaid death gratuity and the unpaid pay and 
allowances of the serviceman. That report shows that the claim of 
Mrs. Utako Tagawa Steve was denied on the ground that there was 
no official record to establish the existence of her marriage to John 
Steve. The Navy report makes a distinction between the death 
gratuity and the payment of back pay and allowances in that the 
death gratuity is payable to proper beneficiaries. Further it is pointed 
out that the death gratuity is in effect a gift from the Government 
and cannot be said to be property earned by the decedent prior to 
death which would descend to his heirs. On the other hand the unpaid 
pay and allowances would appear to have this character, and the run- 
ning of the statute of limitations is the bar to the proper claimant 
as to those amounts. 

The committee has carefully considered all of the aspects of this 
case, including the possibility of there being more than one claimant 
for the amounts here involved, and has concluded that the best solu- 
tion of the matter would be to provide for the payment to the estate 
of John Steve. It would then be incumbent upon a court having 
jurisdiction of the estate proceedings to determine who would be 
entitled to the amounts in question. ‘This approach requires that the 
amount of the death gratuity be deleted from the amount provided 
to be paid by the bill. The amount of the death gratuity in this 
instance is $1,324.80. Therefore the committee has recommended 
that the bill be amended to provide for the payment of the back pay 
and allowances, $10,181.41, to the estate. 

The Navy has questioned that relief be allowed in this instance 
because of the statute of limitations, but this committee feels that 
the unusual complicating factors of this case including the uncertainty 
as to the person who would be entitled to receive the amount justifies 
the relief provided for in the bill. Accordingly the committee recom- 
mends that the amended bill be considered favorably. 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, D.C., August 24, 1959. 
Hon. EManvet CELLeER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


My Dear Mr. Cuarrman: Reference is made to your letter of 
January 21, 1959, to the Secretary of the Navy requesting comment 
on H.R. 1540, a bill for the relief of Edward F. Stefan. 

This bill would authorize and direct the payment of the sum of 
$11,506.21 to Edward F. Stefan, the brother of John Steve, CBM 
(PA), USNR, deceased, in full settlement of all claims against the 
United States. The money represents arrears of pay and allowances 
and the 6 months’ death gratuity pay which Edward F. Stefan would 
have been entitled to had he filed a claim prior to the running of the 
statute of limitations. 

John Steve, previously officially listed as missing in action, was de- 
termined dead as of October 24, 1944, having lost his life while being 
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transported as a prisoner of war from the Philippine Islands to Japan. 
He had served a total of 25 years, 8 months, and 12 days on active 
duty prior to his death. His record disc loses that he listed Utako 
Tagawa Steve as his wife on the latest beneficiary slip for purposes of 
payment of the 6 months’ death gratuity. 

Utako Tagawa Steve applied for the death gratuity and arrears in 
pay, now termed “unpaid pay and allowances,” on December 3, 1946. 
She furnished affidavits that she was married to Steve during 1933 in 
Shanghai, China, and that her marriage had never been legally termi- 
nated prior to October 24, 1944, the date of his death. She was never 
able to furnish documentary evidence of her marriage to John Steve 
in accordance with the procedures then in effect. After extensive 
correspondence with the American Red Cross and American consulate 
general in her behalf, on January 6, 1949, the file for the death gra- 
tuity was closed subject to reconsideration of her claim if the requested 
evidence was furnished, namely, her marriage certificate to Steve or 
affidavits from the person who performed the ceremony as well as from 
witnesses to the marriage ceremony. 

Mrs. Steve’s claim for arrears in pay was forwarded to the General 
Accounting Office, Claims Division, Washington, D.C., on November 
18, 1948, for determination of entitlement. The General Accounting 
Office, on April 12, 1949, denied payment of the arrears of pay amount- 
ing to $10,181.41 to Utako Tagawa Steve due to lack of official record 
to establish the existence of her marriage to John Steve. 

In the meantime, on July 30, 1946, Mr. Francis X. Cotter, Commis- 
sioner of Veterans’ Services, the Commonwealth of Massachusetts, 
Statehouse, Boston, Mass., made inquiry in behalf of the decedent’s 
father, Mr. Adam Steve, as to the father’s rights in the settlement of 
his son’s estate. In reply, the father was informed, on August 18, 
1946, that the decedent’s marital status was under investigation and 
pee further reply when the investigation had been completed. 

here is no record of a further reply having been made to this cor- 
eee 

n May 2, 1957, the Honorable Thomas J. Lane inquired in behalf 
of the decedent’s brother, Mr. Edward Stefan, as to the brother’s 
rights in the matter of settlement of the estate of Steve. His letter 
advised also that the decedent’s parents were deceased. A copy of 
his letter was forwarded on May 14, 1957, to the General Accounting 
Office and the Veterans’ Administration for further reply. The Gen- 
eral Accounting Office disallowed the brother’s claim on the basis that 
more than 10 years had elapsed since the basis for the claim first 
accrued. 

According to a decision of the Comptroller General, entitlement to 
benefits under the Missing Persons Act does not accrue until an ad- 
ministrative determination as to death or other status is made, and, 
therefore, the 10-year statute of limitations for consideration of claims 
filed in the General Accounting Office does not run from the time for 
which payment is claimed, but from the date of the administrative 
determination. The date of the administrative determination in the 
case of Steve was June 16, 1945, the date evidence establishing death 
under Public Law 408, 78th Congress, was received in the Navy 
Department. Pay and allowances also extend to that date. 
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In design and concept, payment of the death gratuity is to make a 
sum of money immediately available to proper beneficiaries to preclude 
hardship and suffering resulting from the foe of the service member 
upon whom the beneficiary is dependent for support. As indicated by 
its name, it is a gift from the Government and not property earned 
by the decedent prior to death which would descend to his heirs. It 
does not appear om the facts that Mr. Edward F. Stefan was a de- 
pendent of John Steve. He would not therefore be a proper bene- 
ficiary for the receipt of the death gratuity. 

With respect to the unpaid pay and allowances, as seen from the 
foregoing, Mr. Stefan, from a strictly legal point of view, has no 
standing to file a claim because of the running of the statute of limita- 
tions. It would seem, however, that he would have had a standing 
had he or his father filed a claim prior to June 16, 1955. Since the 
bill would provide for payment of the unpaid pay and allowances, 
despite the running of the statute of limitations, it would be dis- 
criminatory as to other cases where the statute of limitations bars 
payment of claims. 

Accordingly, the Department of the Navy opposes enactment of 
H.R. 1540. If the bill were modified to provide relief for all others 
similarly situated who are entitled to receive unpaid pay and allow- 
ances of deceased members of the Armed Forces but tor the running 
of the statute of limitations, the Department would have no objection 
to its enactment. 

The Department of the Navy has been advised by the Bureau of 
the Budget that there is no objection to the submission of this report 
on H.R. 1540 to the Congress, and has been requested to enclose 


copies of a letter from the Comptroller General of the United States 
to the Director, Bureau of the Budget, commenting on the bill in 
order that your committee may have the benefit of the opinion of the 
Comptroller General. 

Sincerely yours, 


Joun S. McCarn, Jr., 
Rear Admiral, U.S. Navy, Chief of Legislative Affairs 
(For the Secretary of the Navy.) 


O 
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Mr. Tout, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 4546) 


The Committee on The Judiciary, to whom was referred the bill 
(H.R. 4546) for the relief of Margaret P. Copin, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to accord Mrs. Margaret 
P. Copin of Annandale, Va., the status of civil service employment 
with the Government for a period of 20 years. 


STATEMENT 


On July 14, 1949, the Civil Service Commission approved Mrs. 
Copin’s application for disability retirement following a determination 
that she was totally disabled within the meaning of the Civil Service 
Retirement Act. A physical examination on October 25, 1957, 
revealed that Mrs. Copin was no longer totally disabled and she was 
notified of her eligibility to return to Federal employment and her 
annuity would continue until reemployed in the Government or until 
September 30, 1958, when it would cease automatically. 

The Bureau of Engraving and Printing, Treasury Department, 
where Mrs. Copin was a civil service employee, certified that her period 
of employment from August 25, 1920, to June 29, 1949, totaled 20 
years and 29 days and she had been so carried on the rolls of the agency 
as employed for that period of time. 

The records however further disclose that Mrs. Copin had been in a 
leave-without-pay status for 7 months and 21 days in the calendar 
year 1922. Asa result thereof her creditable service totaled 19 years 
11 months and 8 days and thereby short a fraction of a month for the 
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20 years service required for annuity under the Civil Service Retire- 
ment Act. 

The committee considered the facts of the case and determined that 
wherein the computation of time and length of service was made by 
the agency an overcredit of 22 days in Mrs. Copin’s favor should not 
now be used to redound to her discredit. The committee urges favor- 
able consideration of this bill. 


U.S. Crvit Service Commission, 
Washington, D.C., August 12, 1959. 
Hon, EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cetuer: This refers further to your February 20, 1959, 
request for Commission report on H.R. 4546, a bill for the relief of 
Margaret P. Copin. 

Mrs. Margaret P. Copin, born February 9, 1902, was an employee 
of the Bureau of Engraving and Printing, subject to the Civil Service 
Reitrement Act, during the following periods: 


To— Reason for separation 


Mar. 14, 1923 | Discharge without prejudice. 
Oct. 19.1927 | Resignation. 
June 29, 1949 Do. 

| 


Mrs. Copin had a claim for disability retirement pending at time of 
her 1949 resignation. Following determination that she was totally 
disabled within the meaning of the Retirement Act she was granted 
disability annuity commencing July 1, 1949, the first of the month 
after her pay and employment ceased. 

The Bureau certified the above periods of employment for Mrs. 
Copin, which totaled 20 years and 29 days in terms of straight calendar 
time. The agency further certified, however, that Mrs. Copin had 
been in a leave-without-pay status for 7 months and 21 days in the 
calendar year 1922. Asa result of this leave without pay and due to 
a specific provision in the Retirement Act (in effect currently as well 
as in 1949), Mrs. Copin’s length of creditable service totaled 19 years, 
11 months, and 8 days, instead of the 20 years and 29 days she had 
been carried on the agency rolls as an employee. 

In general, the Retirement Act credits an employee’s service from 
date of original employment to date of separation upon which title 
to annuity is based. Provision is made, however, for the exclusion 
of so much of any leave without pay as may exceed 6 months in the 
aggregate in any calendar year. Under this provision 6 months’ 
credit was allowable for the 7 months and 21 days Mrs. Copin was on 
leave without pay in calendar year 1922, thus making her creditable 
service total, as indicated, 19 years, 11 months, and 8 days. 

Mrs. Copin’s annuity effective July 1, 1949, computed on this 
service, was at the rate of $79 per month. This rate was raised three 
times by legislation which afforded adjustments in retirees’ annuities. 
Effective September 1, 1952, her rate was increased to $97 per month; 
beginning October 1, 1955, it was raised to $109 per month; and effec- 
tive August 1, 1958, to $120 per month. 
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As a disability annuitant under age 60, Mrs. Copin was subject to 
annual checkups to determine if still totally disabled for useful service 
as operative, the position from which retired. An examination held 
October 25, 1957, showed she was no longer totally disabled and a 
finding of recovery was approved. Mrs. Copin was duly notified and 
informed that she was eligible to return to Federal employment and 
that her annuity would continue temporarily until reemployed in the 
Government, or until September 30, 1958, when it would cease auto- 
matically. She was also advised of her right to appeal the finding of 
recovery. 

Mrs. Copin did not resume Federal employment. Instead, she 
filed an appeal in February 1958. After careful consideration of all 
the facts including Mrs. Copin’s representations and statements by 
her physicians, the Commission’s Board of Appeals and Review 
sustained the finding of recovery and in letter to Mrs. Copin dated 
April 4, 1958, stated that the evidence revealed ‘“‘no disabilities of 
sufficient severity that would prevent you from performing the duties 
of an operative, Bureau of Engraving and Printing.” 

Disability annuity payments accordingly continued to Mrs. Copin 
until September 30, 1958, when they were automatically terminated 
as required. At this point Mrs. Copin, whose contributions to the 
retirement fund totaled $1,367.66, had drawn annuity totaling 
$10,537. 

In addition, Mrs. Copin has a further annuity right, and it is this 
further right which H.R. 4546 seeks to enhance. Before enactment of 
the 1956 Retirement Act, effective October 1, 1956, a recovered dis- 
ability annuitant who did not return to service subject to the act was 
considered separated from service as of disability retirement date and 
was entitled only to a deferred annuity at age 62. The 1956 act now 
provides, however, that such recovered disability annuitants not re- 
employed shall be considered, except for service credit, to have been 
involuntarily separated as of date of discontinuance of disability 
annuity, with attendant discontinued-service annuity rights. For 
persons involuntarily separated, the discontinued-service provisions 
afford immediate reduced annuity to those with 25 or more years of 
service and to those aged 50 or over with 20 or more years of service. 
For those not meeting the conditions for immediate annuity, a 
deferred annuity commencing at age 62 is provided. 

Mrs. Copin, while past age 50, does not have the 20 years’ service 
required for entitlement to immediate discontinued-service annuity. 
Her right (if not reemployed subject to the retirement act) is to a 
deferred annuity of $79 per month beginning March 1, 1964, the Ist 
of the month following her attainment of age 62. 

H.R. 4546 proposes to legislate that Mrs. Copin be held and con- 
sidered to have completed 20 years’ creditable service, thereby afford- 
ing her an immediate discontinued-service annuity at the rate of $77 

er month commencing October 1, 1958. The annuity starting 

farch 1, 1964 to which Mrs. Copin is currently entitled based on 
actual creditable service has a value over life expectancy of $11,000. 
The immediate annuity proposed under this bill, based on the fictional 
20 years, has a value over life expectancy of $15,200. The difference 
in the value of the two benefits, amounting to $4,200, represents the 
cost of this bill and the gift from-the Government Mrs. Copin would 
be afforded under its terms. 
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The Commission has consistently viewed as undesirable in principle 
private relief legislation which would afford one person benefits to 
which others similarly situated are not entitled. In exceptional in- 
stances, where a patent inequity exists, such legislation may be war- 
ranted. In our judgment, Mrs. Copin’s case is not exceptional except 
for the fact that creditable service is only 22 days short of the 20 years 
required to make the annuity payment an immediate rather than a 
deferred entitlement. Her length of service has been computed ex- 
actly as the retirement law has required in thousands of other cases 
involving extended periods of leave without pay. She is currently 
entitled to the same discontinued-service benefit as is or will be payable 
in numerous other cases of recovered disability annuitants who for 
one reason or another have failed or in the future may fail to meet the 
conditions for an immediate annuity. Under these circumstances, 
the Commission as the agency charged with administration of the 
retirement law, believes that it must recommend against enactment 
of the bill. However, we recognize that there may be other considera- 
tions which the committee will wish to take into account. 

Note should be taken of the fact that the bill contains no provision 
exempting its resulting benefits from the restriction on use of the re- 
tirement fund imposed by the paragraph headed ‘‘Civil Service Retire- 
ment and Disability Fund” in section 101 of title I of the act of 
August 28, 1958, Public Law 85-844, 72 Stat. 1064. 

The Bureau of the Budget advises there would be no objection to 
the submission of this report to your committee. 

By direction of the Commission: 

Sincerely yours, 
Rocrer W. Jones, Chairman: 


Tae GENERAL CounseL or THE TREASURY, 
Washington, March 26, 1959. 
Hon. EManvet CEtier, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

My Dear Mr. CuairMan: Reference is made to your request for 
a report on H.R. 4546, for the relief of Margaret P. Copin. 

The bill would provide for the treatment of Mrs. Copin for the 
purposes of the Civil Service Retirement Act as though she had 20 
years of creditable service and for any annuity payable to her under 
the act to begin as of October 1, 1958. 

The records of the Bureau of Engraving and Printing, Treasury 
Department, indicate that Mrs. Copin was on its rolls as an employee 
during three periods, beginning in August 1920 and ending in June 
1949, for a total time of 20 years and 29 days. During 1922, however, 
she had excess leave without pay of 1 month and 21 days which left 
her with a total creditable service of 19 years, 11 months, and 8 days. 
There is attached a statement showing the dates of Mrs. Copin’s 
appointments and separations and the computation of her creditable 
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service. There are also attached photographic copies of pertinent 
oe from the personnel file and the attendance saleed of Mrs. 
pin. 

It is our understanding that the Civil Service Commission approved 
Mrs. Copin’s application for disability retirement on July 14, 1949, 
but that recently it has determined that she is no longer disabled and 
has notified her that she is no longer eligible for a disability annuity. 
It appears that the purpose of the bill is to make Mrs. Copin eligible 
for an immediate annuity although her creditable service is less by a 
fraction of a month than the 20 years’ service required for such an 
annuity under the Civil Service Retirement Act. 

Since the administration of the retirement act is the responsibility 
of the Civil Service Commission this Department has no comments 
to make on the merits of the bill. 

Very truly yours, 
JoHn K. Carwock, 
Acting General Counsel. 


TREASURY DEPARTMENT 
BurEAvU OF ENGRAVING AND PRINTING 
EMPLOYMENT OF MARGARET P. COPIN 


August 25, 1920, appointed as printers assistant (Miss M. Pansy 
Senne). 

March 14, 1923, services discontinued account of reduction in force 
(Mrs. M. Pansy Harp). 

December 3; 1923, reinstated as printers assistant. 

October 19, 1927, resigned account of ill health. 

November 8, 1935, reinstated as printers assistant. 

June 29, 1949, resigned account of ill health (Mrs. Margaret P. Copin). 


Computation of creditable service 


Appointed Separated 


Month | Day 


15 (14 and 1) 
20 (19 and 1) 
30 (29 and 1) 


Total time on our rolls as an employee: 20 years 29 days. 


59019°—59 H. Rept., 86-1, vol. 9-71 
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Leave without pay 1922 (6-day week, 313-day year) 
{Includes a period of indefinite furlough on account of physical condition} 


January 
February 


August 
September 


Excess leave without pay (1 month 21 days) 
Total creditable service: 19 years 11 months 8 days. 


O 





86TH CONGRESS HOUSE OF REPRESENTATIVES Report 
Ist Session No. 1094 


PIONEER AIR LINES, INC, 


Avaust 31, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 4965] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 4965) for the relief of Pioneer Air Lines, Inc., having considered 
the same, report favorably thereon with an amendment and recom- 
mend that the bill, as amended, do pass. 

The amendment is as follows: 

Strike all after the enacting clause and insert: 


That jurisdiction is hereby conferred upon the courts of appeals of the United 
States and the United States Court of Appeals for the District of Columbia to re- 
view the decision of the Civil Aeronautics Board in the case of Pioneer Air Lines, 
Incorporated (Docket Number 5499), including the orders of the Board dated 
March 13, 1953, and May 4, 1953. 

Sec. 2. A petition for review may be filed by Pioneer Air Lines, Incorporated, 
at any time within 60 days after the date of the enactment of this Act as of right 
and notwithstanding the expiration of a period of more than 60 days from the 
dates of said orders. 

Src. 3. Except as provided in section 2 of this Act, any petition for review 
which may be filed by Pioneer Air Lines, Incorporated, shall be governed by the 
provisions of section 1006 of the Civil Aeronautics Act (49 U.S.C. 646). 


PURPOSE 


The purpose of the proposed legislation, as modified by the recom- 
mendations of the committee, is to permit Pioneer Air Lines, Ine. to 
file a petition for review of the decision of the Civil Aeronautics Board 
(Docket Number 5499) including certain orders relating to the matter, 
in a U.S. court of appeals within 60 days of the enactment of the bill 


into law, and the petition so filed shall be omnes to the provisions of 


section 646 of title 49, United States Code with the exception of those 
provisions requiring the petition to be filed within 60 days of the entry 
of the order. 
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STATEMENT 


Pioneer Air Lines, Inc. was a local service air carrier which inaugu- 
rated service in 1945 operating between Houston and Amarillo, Tex., 
via intermediate cities, using three Lockheed nine-passenger airplanes, 
The company expanded its service until in 1953 it included 23 cities 
in Texas and New Mexico with over 2,000 miles of routes. During 
that year it carried 146,859 passengers. 

In 1952 in line with its plans to purchase modern equipment in the 
form of Martin 202 Pacemaster aircraft, the company sold common 
stock to finance the purchase of those planes as a replacement for its 
fleet of obsolescent DC-3 aircraft. The company took this step with 
reliance on the fact that it would require increased mail subsidy pay- 
ments to meet the temporarily increased operational costs resulting 
from the use of the more modern aircraft. The company hoped that 
its reliance on the subsidy would be only temporary because of the 
more efficient operation which would be possible after the introduc- 
tion of the larger planes. 

The information presented to the committee in connection with a 
hearing on this bill held on August 26, 1959, indicates that Pioneer 
Air Lines attempted to ascertain whether it could depend upon the 
granting of the subsidy. Prior to entering into final arrangements for 
the purchase of the Martin aircraft and offering its common stock for 
sale, the company sought a conference with the Chairman and the 
members of the Civil Aeronautics Board. The information supplied 
the committee shows that this conference tock place early in April ot 
1952. At that time the representatives of the airline gained the 
impression that the Civil Aeronautics Board was favorably dispcsed 
to its plan. The company therefore completed its contracts for the 
public sale of its securities and for the purchase of the Martin Pace- 
masters. However after the company had thus committed itself, 
the Civil Aeronautics Board informed the company by letter that, 
while not rejecting the request for a rate increase, the Board’s thinking 
was not to underwrite the increased costs. 

The company presented a petition to the Board on April 2, 1952, 
requesting an increased rate of compensation for the transportation 
of mail under section 406(b) of the Civil Aeronautics Act (49 U.S.C. 
sec. 486(b)). At that time the company sought an increase in the 
rate of compensation for the transportation of mail be established 
for its operations after April 1, 1952, with DC-3 equipment, and 
further to have the Board establish a rate for future operations with 
Martin 202 equipment. This matter was the subject of a public 
hearing before an examiner in July of 1952. The examiner found 
that on and after April 2, 1952, the company would be entitled to an 
effective rate of mail pay of 25.40 cents per revenue mile estimated 
to be flown in connection with DC-3 operations, and he further found 
that the company should be given an effective rate of 47.51 cents per 
revenue mile for operations with Martin 202 aircraft. The examiner 
also found that in the first year of Martin operations, the profit 
realized in the sale of the fleet of DC-3 aircraft should be offset 
against the mail pay. The initial decision was served on the parties 
on January 12, 1953. The parties then filed exceptions to the initial 
decision and briefs with the Board. Oral argument was heard on 
February 24, 1953, and the Board issued its opinion and order 
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(E-7225) on the same day. The Board found that an annual rate of 
$1,000,500 for DC-3 operations was a fair and reasonable rate of 
compensation to be paid Pioneer on and after April 2, 1952, and 
also ruled that Pioneer’s action in reequipping its fleet with Martin 
202 aircraft in June of 1952 did not meet the statutory requirements 
of economical and efficient management and therefore refused to 
award the carrier increased mail pay in connection with Martin 202 
operations. 

The company petitioned for a reconsideration of the opinion on 
April 6, 1953, requesting a higher rate of compensation after April 1, 
1952, assuming the use of DC-3 aircraft, and asking for increased mail 
pay for Martin operation. The Board rejected the request insofar 
as it related to the Martin aircraft, but increased the annual mail 
pay rate previously established at $1,000,500 to $1,137,377 (E-7473). 

The bill H.R. 4965 was the subject of a hearing before Subcommittee 
No. 2 of this committee on August 26, 1959, at which representatives 
of the airline and of the Civil Aeronautics Board appeared and pre- 
sented testimony concerning this matter. The committee has care- 
fully considered the evidence presented at that hearing, and also the 
information supplied to the committee in the reports of the Civil 
Aeronautics Board and the Department of Justice. 

The report of the Civil Aeronautics Board opposed the bill and 
ointed out that the orders of the Board are subject to judicial review 
y the courts of appeals of the United States when a petition is filed 

within 60 days of the entry of the order concerned. 

The Department of Justice also noted this fact in opposing the 
provisions of the bill which would grant the company the right to 
review in a tribunal other than a court of appeals of the United States. 

The committee has considered the objections voiced in the reports 
and has concluded that it cannot recommend the reference of the 
matter to the Court of Claims as provided for in the bill as originally 
introduced. However the committee feels that the particular cir- 
cumstances of this case require that relief should be extended to the 
company. 

The evidence at the hearing clearly demonstrated that the com- 
pany found itself in an extremely difficult financial position by the 
time that the Board had finally decided the case. In fact the evidence 
before the committee indicates that, upon the denial of the increased 
mail subsidy in May of 1953, the company was simply unable to afford 
the further expense of perfecting an appeal to the U.S. court of appeals. 
More than a year had passed since Pioneer’s changeover to the more 
modern Martin equipment, and during that time the company was 
forced to absorb the temporarily increased costs which resulted in an 
operating loss exceeding $1 million. The result of this loss was that 
Pioneer Air Lines was in default on its bank loans and virtually unable 
to meet its payroll. Clearly it was impossible for the company to 
divert any of its meager resources toward financing the appeal at that 
time. 

This committee has therefore determined that the facts outlined 
above more than explain the failure to prosecute the appeal within the 
60-day period limited in the statute. Accordingly the committee has 
determined that the company should be given the right to present its 
appeal to a court of appeals of the United States, and therefore recom- 
mends that the bill be amended to accomplish that purpose. The 
committee recommends that the amended bill be considered favorably. 





PIONEER AIR LINES, INC. 


Civiz Arronavutics Boarp, 
Washington, D.C., April 23, 1959. 


Hon. EMAnvet CrEiuer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear Mr. Cuatrman: This is in reply to your letter of February 
25, 1959, asking the Board for a report on H.R. 4965, a private bill 
for the relief of Pioneer Air Lines, Inc. 

The bill would confer jurisdiction upon the U.S. Court of Claims 
to hear, determine, and render judgment upon a claim of Pioneer Air 
Lines, Inc. (hereinafter referred to as ‘“‘Pioneer’’), against the United 
States for sums to which the carrier is legally or equitably entitled 
because of action or nonaction of this Board and especially to review 
the Board’s decision in Pioneer Air Lines Mail Rates, 17 CAB, 499 
(1953), which denied a request of Pioneer for increased mail pay 
subsidy. 

The facts in this case are as follows: 

On April 2, 1952, Pioneer presented a petition to the Board request- 
ing that an increased rate of compensation for the transportation of 
mail by aircraft be established for its operations on and after April 1, 
1952, with DC-3 equipment. In addition, the Board was requested 
to establish a rate yet to be determined for future operations with 
Martin 202 equipment. 

A public hearing was held before an examiner during the period 
July 9-17, 1952, and an initial decision was served on the parties on 
January 12, 1953. The examiner found that on and after April 2, 
1952, Pioneer would be entitled to annual mail pay for operations over 
its system with DC-3 aircraft of $1,000,500, or an effective rate of mail 
pay of 25.40 cents per revenue mile estimated to be flown. For opera- 
tions with Martin 202 aircraft, the examiner found that Pioneer should 
be given an effective rate of 47.51 cents per revenue aircraft mile 
flown, which would yield the carrier $1,598,928 annually.. However, 
the examiner found that in the first year of Martin operations, the 
Board should offset against the required mail pay a profit of $945,537, 
realized by the carrier in the sale of its fleet of 11 Douglas DC-3 
aircraft to the U.S. Air Force. 

Exceptions to the initial decision and briefs in support thereof 
were filed by the parties with the Board. Oral argument was heard on 
February 24, 1953, and the Board issued its opinion and order (E-7225) 
on February 24, 1953. There, the Board found that (1) an annual 
rate of $1,000,500 for DC-3 operations was a fair and reasonable rate 
of compensation to be paid Pioneer on and after April 2, 1952, and 
(2) Pioneer’s action in reequipping its fleet with Martin 202 aircraft 
during the month of June 1952 did not meet the statutory require- 
ments of economical and efficient management,’ and therefore the 
carrier should not be awarded substantially increased mail pay to 
support operations in Martin 202 aircraft. 

Pioneer filed a petition on April 6, 1953, for reconsideration of the 
Board’s decision. This was denied insofar as Pioneer sought subsidi- 

1 In sec. 406(b) of the Civil Aeronautics Act the Board was directed in determining a carrier’s mail pay 
to take into consideration, among other factors, ‘‘* * * the need of each such air carrier for compensation 
for the ae of mail sufficient to insure the performance of such service, and together with all other 
revenue of the air carrier, to enable such air carrier under honest, economical, and efficient manage ied 


to maintain and continue the development of air transportation to the extent and of the character an 
quality required for the commerce of the United States, the postal service, and the national defense.” 
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zation of operations with Martin 202 aircraft (E-7353). However, the 
petition also asked for a higher rate of mail compensation on and after 
April 1, 1952, assuming the use of DC-3 aircraft. In a supplemental 
opinion and order, on the basis of new evidence, the Board increased 
the annual mail pay rate previously established at $1,000,500 to 
$1,137,377 (E-7473). 

he Board’s orders are subject to judicial review by the courts of 
appeals of the United States upon petition filed within 60 days after 
the entry of such orders. In this case, Pioneer did not seek judicial 
review. The bill would set up the Court of Claims as a tribunal for 
reviewing the correctness of a Board order long after the statutory 
period for judicial review by the courts of appeals has expired. 

With regard to the Board’s opinion as to the merits of the bill 
H.R. 4965, neither the bill nor the facts of the case indicate any proper 
basis for either a legal or an equitable claim by Pioneer against the 
United States. Under these circumstances, the Board strongly recom- 
mends against the enactment of the bill. In addition, the Board 
requests that it be given an opportunity to comment on any reports 
submitted to the committee which favor the proposed legislation. 

Copies of the Board’s opinions and orders E-7225, E-7353, and 
E-7473, denying the request of Pioneer for increased mail pay subsidy 
are attached. th addition, the Board wishes to point out that all 
of the facts and documents in the case are contained in a public 
record maintained by the Board. However, inasmuch as the record 
is made up of four oversized volumes containing several thousand 
pages of material, only copies of the Board’s opinions and orders are 
transmitted herewith at this time. The Board will be pleased to 
a any additional material available to the committee if you so 

esire. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
JAMES R. Durrer, Chairman. 


U.S. DEPARTMENT OF JUSTICE, 
Orrice or THE Deputy ATTORNEY GENERAL, 
Washington, D.C., August 5, 1959, 
Hon. EMANvEt CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. Cuarrman: This is in response to your request for the 
views of the Department of Justice concerning the bill (H.R. 4965) 
for the relief of Pioneer Air Lines, Inc. 

The bill would confer jurisdiction upon the U.S. Court of Claims to 
hear, determine, and render judgment upon a claim of Pioneer Air 
Lines, Inc., against the United States growing out of a decision by the 
Civil Aeronautics Board denying claimant an increase in a mail pay 
subsidy. 

According to information received from the Civil Aeronautics Board, 
it appears that on April 2, 1952, claimant presented a petition to the 
Board requesting an increased rate of compensation for the transpor- 
tation of mail by aircraft by the use of certain equipment and another 
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rate, thereafter to be determined, for future operations with other 
equipment. After public hearing the Board rendered its decision and 
claimant filed a petition on April 6, 1953, for reconsideration thereof. 
The petition for reconsideration was denied in part and granted in 
art. 

' Under section 406(b) of the Civil Aeronautics Act the determination 
of airmail subsidies is in the province of the Civil Aeronautics Board. 
The Board orders, however, are subject to review by the U.S. courts 
of appeals upon petition filed within 60 days after the issuance of the 
order. Existing law does not grant jurisdiction to the Court of 
Claims to review Board orders, 

The Department of Justice has no independent knowledge of the 
facts involved in this case. However, the time for seeking review of 
the Board’s decision by the appropriate U.S. court of appeals has long 
since expired and no reason appears why the review of the matter 
should not be accorded these claimants by another tribunal. Ac- 
cordingly, the Department of Justice is unable to recommend enact- 
ment of the bill. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 


Lawrence E. Watsa, 
Deputy Attorney General. 


O 





86TH CoNGRESS HOUSE OF REPRESENTATIVES REPorRT 
Ist Session No. 1095 


SAM J. BUZZANCA 


Avueust 31, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 6712) 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 6712) for the relief of Sam J. Buzzanca, having considered the 
same, report favorably thereon with amendments and recommend 
that the bill do pass. 

The amendments are as follows: 


AMENDMENTS 


Page 1, line 6, change the period after “$8,100” to a comma and 
add the following: 


upon conveyance to the United States of America by said 
Sam J. Buzzanca of all his right, title and interest in and to 
real property situated in McCalla, Alabama, all as described 
and set forth in a quitclaim deed dated July 7, 1955, to said 
Sam J. Buzzanca from George D. Patterson, District Director 
of Internal Revenue, filed in the office of the Judge of Probate, 
Tuscaloosa County, State of Alabama, August 18, 1955, and 
recorded in Deed Record book 370, page 71, and his signature 
and acknowledgment of all papers, instruments, documents 
and releases that may be required from him by the United 
States of America in acquiring said right, title and interest. 


Page 1, line 6, after the word ‘““The”’ insert: 
conveyance of said right, title and interest and the 


PURPOSE 


Purpose of this legislation is to afford relief to Sam J. Buzzanca, of 
Birmingham, Ala., for loss sustained by him arising out of a defective 
tax title purchased by him at a-tax sale conducted by the collector of 
internal revenue in Tuscaloosa, Ala. 
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STATEMENT 


The District Director of Internal Revenue, after a proper assessment 
and notice, recorded a notice of tax lien the day following the death of 
one W. H. Brown, a delinquent taxpayer, who died intestate leaving 
heirs. Following the recording of the notice, posting, and advertising, 
the real property of said W. i. Brown was offered for sale at public 
auction on June 15, 1954, and sold to Sam J. Buzzanca for $8,100. 

Litigation broke out between Mr. Buzzanca, who claimed title and 
right of possession by virtue of the tax deed he received on July 7, 
1955, the property not having been redeemed within the year (6337, 
Internal Revenue Code, 1954) and the grantees of the interests of the 
heirs of said Brown. 

The dispute was litigated in the Alabama courts. In the case of 
L. 8S. Hagwood v. Sam J. Buzzanca, a trial by jury (No. 10362, Circuit 
Court of Tuscaloosa County), the jury found for the plaintiff for 
possession and awarded damage in the sum of $1,700, for detention. 

The court’s instructions to the jury are stated in substance as follows: 
The plaintiff attacks the tax deed on the ground that it was not legally 
sold at the time, that proper notices and other procedures that the law 
requires the tax commission to go through in order to sell a piece of 
property was not done and therefore was not a valid deed for that 
reason. The burden is on the person setting up the tax deed to prove 
that the sale was legal, in that a demand was made on the taxpayer 
during his lifetime, and that he failed to respond to the demand and 
that thereafter a lien was filed by the tax commissioner; that the lien 
was first created by the tax assessments being made and filed in the 
tax collector’s office; and that later on the defendant was given proper 
notice of this; and that the required notices were given to the taxpayer 
during his lifetime. The burden is on the defendant to reasonably 
satisfy the jury that his deed was the result of a legal sale, after demand 
and after filing a tax claim in the probate court. 

The court continued along a similar vein with further instructions 
pertaining to the giving of notice and the effect of assessment of tax 
after death of the taxpayer. 

The case was appea my to the Supreme Court of Alabama (Buzzanca 
v. Hagwood, 265 Ala. 404; 91 So. 2d, 703, 1956), where that court, 
although reciting the contentions of the parties in the court below, 
proceeded to decide the case on the two questions presented to them— 
namely, the award of the $1,700, and the alleged prejudicial state- 
ments attributed to the lower court judge during the trial. The court 
held that the award of $1,700 was improper and ordered a remitter 
and held that the remarks of the trial judge were not prejudicial. 

As it now stands, Mr. Buzzanca has no right, title, or interest in 
said property. The Treasury Department maintains that all their 
proceedings were proper and correct and that Mr. Buzzanca has all 
the right, title, and interest in the property that could be conveyed; 
or, in any event, the Government gave him no warranty and sold 
him only a right, title, and interest—whatever it may be—hence, 
caveat emptor. 

The committee is of the opinion that fairness and equity will pore 
by restoring Mr. Buzzanca and the Government to status quo through 
a conveyance of the right, title, and interest to the Government and 
restoration of the $8,100 to Buzzanca. If the Government really 




















SAM J. BUZZANCA 3 


conveyed some right, title, or interest, it is now receiving it back to 
apply as it deems best. If the Government really conveyed no right, 
title, or interest, it should return the money. It ill behooves the 
Government to stand behind the doctrine of caveat emptor to avoid 
a confused legal status in which it contributed in some degree. 

The committee, therefore, recommends favorable consideration of 
the bill as amended. 


TREASURY DEPARTMENT, 
Washington, August 138, 1958. 
Hon. EMANvet CELer, 

Chairman, Committee on the Judiciary, 

House of Representatives, Washington, D.C. 

My Dear Mr. CuarrMan: This is in response to your request of 
February 20, 1957, for the views of this Department on H.R. 4046 
(85th Cong. , Ist sess.) entitled ‘‘a bill for the relief of Sam J. Buz- 
zanca.’ 

H.R. 4046 would direct the Secretary of the Treasury to pay to 
Sam J. Buzzanca, Birmingham, Ala., the sum of $9,800. The bill 
states that such sum would be in full settlement of all claims of Sam 
J. Buzzanca against the United States (1) for reimbursement of 
amounts paid by him to the United States for real property formerly 
belonging to W. H. Brown seized by the Internal Revenue Service and 
sold for unpaid taxes; and (2) for damages which the said Sam J. 
Buzzanca was required to pay with respect to such property pursuant 
to a judgment entered in litigation in the courts of Alabama in which 
title to such property was held to be in another person, notwithstand- 
ing the payment therefor by the said Sam J. Buzzanca to the United 

tates. 

The records of the Internal Revenue Service show that on June 15, 
1954, Mr. Buzzanca purchased certain real estate in Tuscaloosa 
County, Ala., at a tax sale, from the District Director of Internal 
Revenue, Birmingham, Ala. This real estate had been seized by the 
district director from the heirs of one W. H. Brown, deceased, for 
nonpayment of the decedent’s income taxes. The real estate had an 
estimated market value of $21,000, which amount was less than the 
taxes assessed against the decedent, and was subject to a first mortgage 
which was prior in time to the Federal tax lien. A representative of 
the holder of the first mortgage announced at the tax sale that principal 
and interest in the amount of $8,320 was due under the mortgage. The 
real estate was sold to Mr. Buzzanca for $8,100. 

In August 1954, one L. S. Hagwood, who was the holder of the first 
mortgage on the property and who also possessed whatever rights the 
heirs of W. H. Brown had in the property by virtue of a quitclaim 
deed executed by the heirs on the day of the tax sale, brought an 
action in the nature of ejectment against Mr. Buzzanca. The jury 
found that L. S. Hagwood was entitled to recover the property and 
the sum of $1,700 damages. The United States was not a party to 
this action although the district director did render informal assistance 
to Mr. Buzzanca. The legal theory on which the first mortgagee 
recovered possession of the property is not known to this Department. 
The Supreme Court of Alabama affirmed this judgment in favor of 
L. S. Hagwood subject to the condition that Hagwood remit the 
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amount of all damages included in the judgment (Buzzanca v. Hag- 
wood, 265 Ala. 404, 91 So. 2d 703 (1956)). 

Presumably, Mr. Buzzanca’s claim for relief is founded upon the 
theory that L. S. Hagwood, the first mortgagee, obtained a judgment 
for possession of the property because the tax sale to Mr. Buzzanca 
was defective and did not convey to Mr. Buzzanca the interest of 
W. H. Brown (deceased) and his heirs. 

The opinion of the Supreme Court of Alabama does not seem to 
be based upon, nor even suggest, that there was any defect in the tax 
sale but rather seems to assume that the tax sale was valid. The 
opinion of the Supreme Court of Alabama appears to have affirmed 
the judgment in favor of L. S. Hagwood on the theory that a valid 
mortgage prior in time to the tax lien of the United States is superior 
to any rights transferred by the tax sale. If L. S. Hagwood obtained 
ee of the property because of his rights as first mortgagee, 

{r. Buzzanca has no ground for complaint against the United States 
since the existence of the first mortgage was made known at the time 
of the tax sale and the tax sale did not purport to convey rights 
superior to a valid first mortgage. 

Perhaps the judgment of the Alabama court giving possession of 
the property to L. S. Hagwood constitutes only a decision that 
L. S. Hagwood, as holder of a quitclaim deed from the heirs of W. H. 
Brown, was entitled under Alabama law to possession of the property 
during the 1-year period of redemption between the time of the tax 
sale and the time when the district director executed a deed of the 
ress to Mr. Buzzanca. If this is the case, it would appear that 

r. Buzzanca now may have the right to possession of the property 
under Alabama law even though he did not have such right for 1 year 
following the tax sale. 

If Mr. Buzzanca is of the opinion that the judgment of the Alabama 
court was based upon defects in the tax sale, it would seem that the 
only appropriate course of action for Mr. Buzzanca would be to obtain 
a judicial decision, binding upon the United States, as to his rights. 

It should be noted that, contrary to the statement in the bill, the 
opinion of the Supreme Court of Alabama indicates that Mr. Buzzanca 
was not required to pay any damages pursuant to the judgment of the 
Alabama courts. 

In view of the foregoing, the Treasury Department is opposed to 
the enactment of H.R. 4046. 

The Bureau of the Budget has advised the Treasury Department 
that there is no objection to the presentation of this report. 

Sincerely yours, 
Dan TurRoop SMITH, 
Deputy to the Secretary. 


O 





86TH CONGRESS HOUSE OF REPRESENTATIVES REPORT 
Ist Session No. 1096 


NEAL E. ANDERSEN 


Aveust 31, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 6885] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 6885) for the relief of Neal Anderson, having considered the 
same, report favorably thereon with amendments and recommend 
that the bill do pass. 

The amendments are as follows: 

Page 1, line 5, strike ““Neal Anderson” and insert ‘Neal E. Ander- 
sen’’, 

Page 1, line 7, strike ““Neal Anderson” and insert ‘Neal E. Ander- 
sen’’, 

Page 2, line 6, strike “in excess of 10 per centum thereof’, 

Amend the title so as to read: 


A bill for the relief of Neal E. Andersen. 


PURPOSE 


The purpose of the proposed legislation is to pay Neal E. Andersen, 
of Stockton, Calif., $343.37 in full settlement of all claims against the 
United States for reimbursement of the amount he was required to 
pay for the transportation of his household goods from the U.S. Air 
Force Storage Branch, Savannah, Ga., to the Hamilton Air Force Base, 
Calif., under Government bill of lading following the receipt of orders 
directing his release from active duty. 


STATEMENT 


While on active duty with the Air Force in 1952, Mr. Neal E. 
Andersen was reassigned from Westover Air Force Base, Mass., to 
Hawaii. In connection with those orders it was planned that depend- 
ents would travel to Hawaii. Mr. Andersen therefore executed the 
standard form ‘Application for Transportation of Household Goods” 
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requesting that his household goods be placed in Government storage. 
In accordance with that request the household goods were shipped to 
the U.S. Air Force Storage Branch, Savannah, Ga., by a Government 
bill of lading dated July 8, 1952. 

While Mr. Andersen was en route to the station in Hawaii, new 
orders were issued changing his assignment to Japan, a place where 
dependents could not travel fora year. Because of this reassignment 
Mrs. Andersen requested that the household goods be shipped from 
storage to Tracy, Calif., where she had established residence while 
awaiting authority to travel overseas. ‘This request was denied on the 
basis that such a withdrawal could not be made until Mr. Andersen 
returned from overseas on a permanent change of station. As a 
result, Mr. Andersen’s household goods thus remained in storage until 
his return from overseas and separation from active duty. 

Mr. Andersen was separated from active duty as of March 21, 1953, 
and in connection with his separation he requested that his household 
goods be shipped to Stockton, Calif. This shipment was made on 
April 22, 1953, under Government bill of lading to Hamilton Air 
Force Base, Calif. Mr. Andersen was billed excess cost in connection 
with this shipment amounting to $343.37, which was the difference in 
cost between that actually incurred and that which would have been 
paid had the shipment been made to the home of record, Westbury, 
N.Y. 

From the standpoint of the strict application of the regulations, 
since the shipment was made after separation from active duty, the 
excess costs had to be handled in the manner outlined above. How- 
ever, the Air Force has pointed out that the facts of this care are such 
that it must be considered that Mr. Andersen’s reassignment to Japan 
while en route overseas in essence constituted an amended order 
within the purview of the regulations permitting the forwarding or 
returning of household goods to a proper destination upon the amend- 
ment or cancellation of station orders. The Air Force has therefore 
pointed out that the goods properly could have been shipped from 
Savannah, Ga., to Tracy, Calif., at Government expense. The Air 
Force stated its conclusions in these words: 


It is considered that Mr. Andersen’s reassignment to Japan 
while en route overseas in essence constituted an amended 
order within the purview of the above-cited portion of the 
regulations. Amendment of his assignment from Hawaii to 
Japan understandably changed the requirement for storage 
and created a need for shipment to a designated location. 
Therefore it is considered that Mr. Andersen’s household 
goods could have been shipped from Savannah, Ga., to 
Tracy, Calif., at Government expense. Had such shipment 
not been denied, Mr. Andersen would not have been liable 
for excess costs incurred by shipment later made incident to 
his separation from the service. 


The Air Force therefore took the position that it would interpose no 
objection to Mr. Andersen’s being granted the relief provided for in 
H.R. 6885. The committee agrees that the particular facts of this 
case make it the appropriate subject for legislative relief. Accord- 
ingly, it is recommended that the name of the beneficiary be changed 
to conform with the recommendation in the Air Force report and that 
the amended bill be considered favorably. 
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DEPARTMENT OF THE AiR ForceE, 
OFFICE OF THE SECRETARY, 
Washington, August 21, 1959. 
Hon. EManvet CELteEr, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. Cuarrman: Reference is made to your request for the 
Department of the Air Force views on H.R. 6885, 86th Congress, a 
bill for the relief of Neal Anderson. 

The purpose of H.R. 6885 is to pay to Mr. Neal Anderson (whose 
name, according to Air Force records, is Neal E. Andersen), of 
Stockton, Calif., the sum of $343.37. The payment of this amount 
would be in full settlement of Mr. Andersen’s claim against the 
United States for reimbursement of the money required to be paid 
by him for transportation of his household goods from the Air Force 
Storage Branch, Savannah, Ga., to Hamilton Air Force Base, Calif. 

Mr. Andersen, while on active duty with the Air Force, was re- 
assigned from Westover Air Force Base, Mass., to Hawaii under 
orders dated May 14, 1952. Pursuant to these orders it was planned 
that dependents would travel to Hawaii. On May 19, 1952, Mr. 
Andersen executed ‘Application for Transportation of Household 
Goods” (standard form 116) requesting that his household goods be 
placed in Government storage. In accordance with this request, the 
transportation officer, Westover Air Force Base, shipped subject 
household goods to the U.S. Air Force Storage Branch, Savannah, 
Ga., under Government bill of lading WW-4507617, dated July 8, 


While Mr. Andersen was en route to the assigned duty station in 
Hawaii, orders were issued on July 3, 1952, by the Personnel Processing 
Group, Camp Stoneman, Calif., which changed his assignment to 
Japan, where dependents could not travel for a year. Incident to 
this reassignment, request was made on August 22, 1952, by Mrs. 
Andersen to the U.S. Air Force Storage Branch, Savannah, Ga., to 
ship the property from storage to Tracy, Calif., where the dependent 
wife had established residence while awaiting authority to travel 
overseas. This request was denied by the U.S. Air Force Storage 
Branch on the basis that property could not be withdrawn from storage 
until the member returned from overseas on a permanent change of 
station. Mr. Andersen’s household goods thus remained in storage 
until his return from overseas and separation from active duty. 

In accordance with orders dated March 9, 1953, Mr. Andersen was 
separated from active duty effective March 21, 1953. Pursuant to his 
separation from active duty, Mr. Andersen requested shipment of his 
household goods to Stockton, Calif. Shipment was made on April 22, 
1953, under Government bill of lading WX-8584605 to Hamilton Air 
Force Base, Calif. In connection with this shipment, the member 
was billed excess costs in the amount of $343.37, representing the 
difference in cost had shipment been made to the home of record, 
Westbury, N.Y. 

The “Joint Travel Regulations of the Uniformed Services,’’ pro- 
mulgated pursuant to the Career Compensation Act of 1949, govern 
the movement and storage of household goods. These regulations 
provide that when a member is separated from active duty under 
conditions such as in this case, shipment of household goods is author- 
ized from storage to the home of record or place of entry into active 
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duty. Shipment may be made to any other place, subject to payment 
of excess costs by the member over and above the cost of shipment to 
the home. Thus, since shipment was made after separation from 
active duty, the excess costs as billed are correct in amount. 

The joint travel regulations further provide that when a member is 
assigned overseas and shipment of household goods is prohibited, or 
when due to military restrictions it is anticipated that dependents 
will not be permitted to join the member overseas within 20 weeks, 
shipment is authorized to storage and subsequently from such storage 
to the member’s current duty station or shipment may be made to any 
place in the United States the member may designate and later 
shipped overseas. Shipment to an additional place in the United 
States normally is not authorized until such time as another permanent 
change of station order is issued. At the time Mr. Andersen requested 
storage of bis goods, nontemporary storage was authorized in Govern- 
ment facilities only, which accounts for shipment to Savannah, Ga. 

Regulations also provide for only one shipment of the same lot of 
property under the same change of station order. This accounts for 
refusal to reship subject household goods from Savannah, Ga., to 
Tracy, Calif., incident to oversea assignment orders. On the other 
hand, however, the joint travel regulations provide the following: 

“Shipment of household goods | iaade after receipt of competent 

change of station orders but before the effective date thereof, will be 
forwarded or returned to proper destination at Government expense 
in case such orders are subsequently amended or canceled, provided 
such shipment. is made in the best foreseeable interest of the Govern- 
ment and the member.” 

It is considered that Mr. Andersen’s reassignment to Japan while 
en route overseas in essence constituted an amended order within the 
purview of the above-cited portion of the regulations. Amendment 
of his assignment from Hawaii to Japan understandably changed the 
requirement for storage and created a need for shipment to a desig- 
nated location. Therefore it is considered that Mr. Andersen’s house- 
hold goods could have been shipped from Savannah, Ga., to Tracy, 
Calif., at Government expense. Had such shipment not been denied, 
Mr. Andersen would not have been liable for excess costs incurred by 
shipment later made incident to his separation from the service. 

Since the certificate of indebtedness in this case was issued by the 
General Accounting Office and the case was ruled on by the Comp- 
troller General of the United States, the Air Force was without au- 
thority to assist Mr. Andersen other than to advise him of his privilege 
to again appeal to the Comptroller General. This action was taken 
and the Comptroller General still denied his claim. It is not clear, 
however, whether full consideration has been given to Mr. Andersen’s 
entitlements under the above-quoted portion of the joint travel 
regulation. 

For the foregoing reasons, the Department of the Air Force inter- 
poses no objection to the enactment of H.R. 6885. If the Congress 
should decide to give favorable consideration to the measure, the name 
of the beneficiary should be changed to read “Neal E. Andersen.” 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
JAMES P. Goons, 
Deputy for Manpower, Personne, and Organization. 


C 





1 st Session 


86TH ConarEss | HOUSE OF REPRESENTATIVES / Report 
No. 1097 


JOHN NAPOLI 


Avaust 31, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 7260] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 7260) for the relief of John Napoli, having considered the same, 
report favorably thereon with amendments and recommend that 
the bill do pass. 

The amendments are as follows: 

Page 1, line 6, strike “46,141” and insert “$25,000”. 

Page 2, lines 6 and 7, strike “in excess of 10 per centum thereof”. 


PURPOSE 


The purpose of the proposed legislation, as modified by the recom- 
mendations of the committee, is to pay John Napoli of San Francisco, 
Calif., $25,000 in full settlement of his claims against the United States 
for personal injuries, the loss and damage of “personal property, and 
other losses and damage suffered as a result of his saving, courageously 
and with sacrifice of his own health and property, the lives of naval 
personnel in connection with the sinking of the U.S.S. Benevolence on 
August 25, 1950. 

STATEMENT 


On August 25, 1950, the U.S.S. Benevolence sank shortly after a 
collision with the commercial freignter SS Mary Luckenbach. Mr. 
John Napoli, in his fishing boat, /'Jora, responded to a distress call 
and single handedly rescued some 30 naval personnel and civilians 
from the sea. In addition to the survivors that he took aboard his own 
vessel, he led the Coast Guard to about 16 other survivors in the water 
and thereby assisted in their rescue as well. Some of the persons 
rescued by Mr. Napoli were injured and nearly all of them were suf- 
fering from shock and exposure. To relieve their suffering he gave 
them such clothing and blankets as he had aboard his boat. Most of 
this he never recovered. 
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As Mr. Napoli brought his fishing boat alongside the Mary Lucken- 
bach to place the survivors aboard that vessel, his fishing boat was 
damaged when the propeller became entangled in a cargo net. Mr. 
Napoli was engaged in pulling the almost helpless survivors out of the 
water for about 3 hours, and in that time he received personal injuries 
for which he had to be hospitalized in the Marine Hospital in San 
Francisco. This committee received a report from the Department 
of Health, Education, and Welfare which details the nature and extent 
of the disability which is traceable to Mr. Napoli’s injuries at the time 
of the rescue. The report of the department stated in this connection : 


Following careful examination and evaluation by members 
of the medical staff and a consultant orthopedist during the 
course of his hospitalization and outpatient treatment, it was 
determined that Mr. Napoli had suffered a lumbar sacral 
strain, superimposed on a preexisting chronic degenerative 
arthritis of the spine. It was their considered medical opin- 
ion that (1) patient had received maximum benefit from 
hospital and outpatient care; (2) a permanent partial dis- 
ability existed as a result of aggravation of the preexisting 
condition. It was not believed that the patient would be able 
to return to his usual occupation (that of a fisherman), but 
that he could do a sedentary type of work not involving lift- 
ing, climbing, or prolonged walking. 


The committee is particularly impressed with the statements con- 
tained in the last sentence of the excerpt quoted above. At the hear- 
ing on this bill held on August 26, 1959, before Subcommittee No. 2 of 
this committee, the sponsor of the bill testified that prior to the time 
of his injury Mr. Napoli was a powerful man who was able to make : 
good living asa fisherman. However his training and experience as : 
fisherman did not prepare him for the sort of work which would suit 
the limitations spelled out above. The committee has therefore con- 
cluded that the facts of this case make it the proper case of legislative 
relief. 

The Navy in its report has indicated that it would have no objection 
to the enactment of the bill if the action taken should be predicated 
upon the exercise of compassion by the Congress and not on the basis 
of legal liability. This committee feels that this appeal for legislative 
relief was based on compassionate grounds, and that if a claim could 
have been based on legal liability that claim would have been asserted 
in a court proceeding and not presented in this manner. The Navy 
has pointed out that Mr. Napoli has received a total of $19,422.50. 
Part of this resulted from a settlement of his claim against the owners 
of the Luchenbach, and the balance of $4,422.50 from the naval emer- 
gency fund. However the committee feels that the additional pay- 
ment provided for in the amended bill is justified by the permanent 
injuries which have already been referred to. The Navy has clearly 
described the basis for additional compensation in the following 
language: : 


* * * at the same time, it must be recognized that the 


settlement made by the Navy took place about 3 months 
after the rescue and it is possible that his recovery was not 
as complete as believed at the time of the settlement. In 
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view of this fact, the equitable elements involved, and the 
absence of any adequate remedy of law for Mr. Napoli to 
secure a determination of whether he should receive addi- 
tional compensation, the Department of the Navy interposes 
no objection to the enactment of H.R. 7260 if the Congress 
finds that Mr. Napoli, in fact, has been damaged to the extent 
of $46,141 in excess of the $19,422.50 already received by him. 


The committee has carefully considered all of the facts and circum- 
stances of this case, and has determined that the amount provided for 
in the bill should be reduced to $25,000. This sum takes into account 
the sums already received by Mr. Napoli, and provides for compensa- 
tion for the permanent disabilities suffered by him as a result of his 
heroic efforts on the date of the sinking of the U.S.S. Benevolence. 
Therefore the committee recommends that the bill be amended to pro- 
vide for a payment of the amount of $25,000, and that the amended 
bill be considered favorably. 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, D.C., June 30, 1959. 


Hon. EMANvEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


My Dear Mr. Cuarrman: Reference is made to your letter of May 
22, 1959, to the Secretary of the Navy requesting comment on H.R. 
7260, a bill for the relief of John Napoli. 

The purpose of this bill is to authorize payment to Mr. Napoli in 
the amount of $46,141. This payment would be in full settlement of 
all claims of the said John Napoli against the United States for per- 
sonal injuries, loss of and damage to his personal property, and other 
loss and damage resulting from his activity in saving, courageously 
and with sacrifice of his own health and property, the lives of naval 
personnel in connection with the sinking of the U.S.S. Benevolence on 
August 25, 1950. H.R. 7260 also would provide that Mr. Napoli shall 
not be obligated to repay to the United States any sums heretofore 
paid to him on account of such injuries, loss, and damage. 

The Benevolence sank very shortly after a collision with the SS Mary 
Luckenbach. Mr. Napoli, in his fishing boat, Flora, responded to a 
distress call and singlehandedly rescued 30-odd naval personnel and 
civilians from the sea, to make room for whom he jettisoned his load 
of fish. In addition, he located about 16 other survivors in the water 
and led the Coast Guard to their rescue. Some of the persons rescued 
were injured and nearly all of them were suffering from shock and 
exposure. To relieve their suffering, he gave them such clothing and 
blankets as he had aboard his boat. Most of this he never recovered. 
When he came alongside the Mary Luckenbach to deliver the survivors 
his fishing boat was damaged when the propellor became entangled 
in a cargo net. In pulling the almost helpless survivors out of the 
water, over a period of about 3 hours, he received personal injuries 
for which he was hospitalized for a time in the Marine Hospital in 
San Francisco. It is understood that Mr. Napoli now claims that 
these injuries developed into a permanent disability and that he is 
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physically unable to follow his occupation as fisherman. There is no 
doubt that Mr. Napoli performed a valiant and courageous act with- 
out which a number of naval personnel and civilians would in all 
probability have lost their lives. 

Subsequently, Mr. Napoli requested compensation from the Navy 
for his losses and injuries. Notwithstanding the lack of legal liability 
to pay his claim, it was recognized that in equity he should be com- 
yensated for the losses he had suffered. On December 1, 1950, the 
Depart ment of the Navy paid him $4,422.50 out of the naval emer- 
gency fund, which sum represented the full amount of his claim, and 
was in full settlement of any and all claims he might have against the 
Navy. At the time of this settlement, Mr. Napoli executed a covenant 
not to sue the Navy for any claim he might have arising out of the 
matter herein discussed, and also executed an assignment to the Navy 
not to exceed $4,422.50 against any sums he might receive from the 
owners of the SS Mary Luckenbach. 

Mr. Napoli filed a claim in the limitation of liability proceedings 
instituted by the owners of the Luckenbach in the U.S. District Court 
for the Northern District of California, southern division. In Febru- 
ary 1953, attorneys for Luckenbach proposed a settlement of Mr. 
Napoli’s claim of $15,000. Thereafter, the Department of Justice 
authorized payment of this sum to Mr. Napoli but reserved all rights 
of the parties, including the Navy’s rights under the assignment re- 
ferred to above in view of the Navy’s refusal to waive this assignment. 

To date Mr. Napoli has been paid a total of $19,422.50. H.R. 7260 
would authorize and direct the payment of $46,141 which would be a 
total of $65,563.50. It is believed that the only element which might 
be subject to further consideration to ray the propesed payment 
of $46,141 is the question of whether Mr. Napoli actually did receive 
permanent injuries for which he should have additional compensation. 
The files of the Department of the Navy contained no medical infor 
mation showing his physical condition since he was examined at the 
U.S. Naval Hospital, Oakland, Calif., in October 1950. Since Mr. 
Napoli has received some medical treatment at the Marine Hospital, 
San Francisco, the Public Health Service may have information relat- 
ing to any disability he has. 

Although no legal liability on the part of the Navy to pay the claim 
of Mr. Napoli existed, his claim was paid in full and a complete release 
was received from him. At the same time, it must be recognized 
that the settlement made by the Navy took place about 3 months 
after the rescue and it is possible that his recovery was not as com- 
plete as believed at the time of settlement. In view of this fact, the 
equitable elements involved, and the absence of any adequate remedy 
of law for Mr. Napoli to secure a determination of whether he should 
receive additional compensation, the Department of the Navy inter- 
poses no objection to the enactment of H.R. 7260 if the Congress finds 
that Mr. Napoli, in fact, has been damaged to the extent of $46,141 in 
excess of the $19,422.50 already received by him. 

If such action is taken, however, the Navy Department is of the 
firm view that it should be predicated on the exercise of compassion by 
the Congress and not on the basis of legal liability. 

The Department of the Navy has been advised by the Bureau of the 
Budget that, while there would be no objection to the submission of 
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this report, the Bureau of the Budget agrees with the adverse position 
ne bt taken by the Department of Justice in respect to a similar 
bill, H.R. 7760 of the 83d Congress. 
For the Secretary of the Navy. 
Sincerely yours, 
Joun S. McCarn, Jr., 
Rear Admiral, U.S. Navy, 
Chief of Legislative Affairs. 


DEPARTMENT OF Heattu, EpucaTion, AND WELFARE, 
Washington, July 6, 1955. 
Hon. EmManvewt CELLEr, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. Cuarrman: This letter is in response to your request of 
May 2, 1955, for a report on H.R. 3078, a bill for the relief of John 
Napoli. 

The bill would prov ide for payment of compensation to John Napoli 
of San Francisco, Calif., for damages and losses suffered as a result 
of saving many naval personnel from death after the sinking of the 
U.S.S. Benevolence on August 25, 1950. 

John A. Napoli was admitted to the Public Health Service Hospital, 
San Francisco on two occasions for treatment of a back injury which 
was stated to have been received on August 25, 1950, while rescuing 
survivors following the sinking of the U.S.S. Benevolence. 

He was first admitted on August 30, 1950, and was discharged on 
September 12, 1950. He was readmitted to the hospital on November 
20, 1950, and was discharged December 12, 1950. Subsequently, he 
received followup treatment in the outpatient clinic through April 
oo: Since that date, he has not been reexamined or treated in the 
San Francisco Public Health Service Hospital. 

Following careful examination and evaluation by members of 
the medical staff and a consultant orthopedist during the course of 
his hospitalization and outpatient treatment, it was determined that 
Mr. Napoli had suffered a lumbar sacral strain, superimposed on a 
preexisting chronic degenerative arthritis of the spine. It was their 
considered medical opinion that (1) patient had received maximum 
benefit from hospital and outpatient care; (2) a permanent partial 
disability existed as a result of aggravation of the preexisting con- 
dition. It was not believed that the patient would be able to return 
to his usual occupation (that of a fisherman), but that he could do a 
sedentary type of work not involving lifting, climbing or prolonged 
walking. 

Enclosed for your information is a statement, furnished by the 
Medical Director in Charge of the San Francisco Public Health Serv- 
ice Hospital, giving a detailed account of the medical services ren- 
dered to Mr. Napoli. Included are the dates of treatment, description 
of services, a listing of the medical and pharmaceutical supplies used 
(drugs, vitamins, ‘prosthetic devices, etc.), and an estimate of the 

value of such services and supplies, based, in part, upon the minimum 
fee schedule of the California workmen’s compensation laws. 
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Since the proposal of this bill is a matter which primarily concerns 
the Department of the Navy, we would defer to the views of that. 
Department concerning enactment of this legislation. 

The Bureau of the Budget advises that it perceives no objection 
to the submission of this report to your committee. 

Sincerely yours, 


Rosweit B. Perxins, Acting Secretary. 


O 
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WILLIAM E. DULIN 





Avaust 31, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 
ed 


Mr. Tout, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 7932] 


The Committee on the Judiciary to whom was referred the bill 
(H.R. 7932) for the relief of William E. Dulin, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill as amended do pass. 

The amendment is as follows: 

Page 1, line 8: strike out “1955” and insert “1958”. 


PURPOSE 


The purpose of this legislation is to grant relief to William E. Dulin, 
of Adelp hi, Md., of liability to refund the sum of $565.90, as salary 
erroneously paid him, but without knowledge of the error on his part, 
in connection with the reallocation of his civilian position at the U.S. 
Naval Gun Factory. 

STATEMENT 


Following Mr. Dulin’s reallocation from grade GS-5 to grade GS-4 
employee of the U.S. Naval Weapons Plant (formerly the U.S. Naval 
Gun Factory) his compensation was paid at an erroneous rate. The 
———- pormeatts from July 17, 1955, through September 20, 1958, 
egated $565.90 
iene July 17, 1955, Mr. Dulin was downgraded as above 
stated to a new salary of $3,655 perannum. The Department of the 
Navy reports that in effecting the change his pay was erroneously set 
at $4,095 and as a matter of fact his new rate should have been $3,925, 
as increased by the Federal Employees Pay Act of 1955. The error 
in Mr. Dulin’s rate of was not discovered until September 1958. 
The committee, conc ind that Mr. Dulin, being in no way respon- 
sible for an administrative error as pointed out by the Department of 
84007 
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the Navy and that requiring him to refund said sum of $565.90 con- 
stitutes a real hardship recommend favorable consideration of this 
bill. 

The amendment is to correct a technical error. 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, D.C., July 8, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuHarrMan: Your letter of June 29, 1959, acknowledged 
June 30, requests our report upon H.R. 7932 for the relief of William 
E. Dulin. 

The indebtedness of Mr. Dulin, an employee of the U.S. Naval 
Gun Factory, arose by reason of his being paid compensation at an 
erroneous rate following the reallocation of his position from grade 
GS-5 to grade GS-4. The erroneous payments which covered the 
period July 17, 1955, through September 20, 1958, aggregated $565.90, 
the amount stated in the bill. We are enclosing a copy of our letter 
of December 3, 1958, B-137853, to Hon. Richard E. Lankford, which 
sets forth in greater detail the circumstances in Mr. Dulin’s case. 

The language of the bill appears sufficient to accomplish its intended 
purpose and we offer no recommendation either for or against its enact- 
ment because it involves a matter of policy for determination by the 
Congress. 

We note a technical error appearing on line 8, page 1 of the bill. 


The date “1955” appearing on that line should be changed to read 
**1958.” 
Sincerely yours, 


JOSEPH CAMPBELL, 
Comptroller General of the United States. 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, D.C., August 13, 1959. 
Hon. EManvuet CELLEr, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

My Dear Mr. Cuarrman: Reference is made to your letter of 
June 29, 1959, to the Secretary of the Navy requesting comment on 
H.R. 7932, a bill for the relief of William E. Dulin. 

This bill would relieve William E. Dulin of all liability to refund 
to the United States the sum of $565.90 which was erroneously paid 
to him in salary during the period from July 17, 1955, to September 
20, 1958, in connection with the reallocation of his position from grade 
5 to grade 4 of the general schedule of the Classification Act of 1949, 
as amended. 

Mr. Dulin is employed at the U.S. Naval Weapons Plant (formerly 
the U.S. Naval Gun Factory), Washington, D.C. In June of 1955, 
Mr. Dulin was notified that his position would be downgraded from 
GS-5 to GS-4, effective July 10, 1955, at a salary of $3,655 per 
annum. The effective date was later changed to July 17, 1955. 
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Although both notices clearly showed his new rate of pay as $3,655, 
the personnel charged with effecting the change erroneously set the 
rate at $4,095. As a matter of fact, the new rate should have been 
$3,925 as increased by the Federal Employees Pay Act of 1955. The 
error in Mr. Dulin’s rate of pay was not discovered until September 
1958. On lines 7 and 8 of page 1 of the bill the date September 20, 
1955, should be changed to September 20, 1958. 

Although Mr. Dulin was in no way responsible for this administra- 
tive error, the Department of the Navy cannot recommend enactment 
of this bill since it would provide inequitable, preferential treatment 
for Mr. Dulin over other Federal employees who have had to refund 
overpayments made to them. 

The Department of the Navy has been advised by the Bureau of 
the Budget that there is no objection to the submission of this report 
on H.R. 7932 to the Congress. 

For the Secretary of the Navy. 

Sincerely yours, 
R. L. Kisse, 
Captain, U.S. Navy, 
Deputy Chief of Legislative Affairs. 


O 








86TH CONGRESS HOUSE OF REPRESENTATIVES — 
1st Session No. 1099 


FATHER KENNETH M. RIZER 


Aveust 31, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 7935] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 7935) for the relief of Father Kenneth M. Rizer, having consid- 
ered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 


PURPOSE 


The purpose of this legislation is to authorize payment of $963 to 
Father Kenneth M. Rizer, of Norfolk, Va., for all claims arising out of 
a collision between a truck owned by the United States | being 
driven by a member of the Air Force and an automobile being driven 
by Father Rizer. 

STATEMENT 


On October 23, 1956, on Airport Parkway, Allegheny County, Pa., 
at about 12:30 a.m. a U.S. Air ee Chevrolet pickup truck operated 
by A2e, William C. Tebay whose last known address was 483d Trans- 
— Squadron, APO 75, San Francisco, Calif., left the road, 

reaking down several guardrail posts and careened back onto the 
highway scattering garbage all over the road for a great distance and 
came to a stop obstructing the highway. 

The claimant was operating his 1956 automobile on said highway in 
a northwesterly direction in a careful, lawful, and prudent manner. 
By reason of the sudden, erratic movements of the Air Force vehicle 


and its sudden stopping, all without warning or signal, coupled with 


the slippery condition of the road caused by the strewing of garbage 
the brakes on the claimant’s car were rendered useless as a result of 
which claimant collided into the truck with the damage complained 
of resulting therefrom. In addition, misty weather aa darkness im- 
paired visibility. 
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The cost of repairs amounted to $963, and is supported by a de- 
tailed bill from Meyer Motor Sales, Davis, W. Va., vated November 
3, 1956. 

The Department of the Air Force in its report states that from in- 
formation available to it an accident did occur between an Air Force 
truck and the claimant’s automobile at the time and place stated. 
The Department does not indicate that the Government operator 
was not acting within the scope of his employment at said time and 
place nor defend his movements or unexplained sudden stopping. 

The claimant placed his claim for damages in the hands of his 
attorneys in proper time, but they failed to take necessary action due 
to a mistaken belief that they had 6 years in which to file a claim 
rather than the 2 years permitted for recovery through the process 
of administrative remedy (28 U.S.C. 2672) or suit against the United 
States (28 U.S.C. 2401(b)). Claim was not brought nor was suit 
instituted within said period of time. 

The committee took the evidence in this case notwithstanding the 
statute of limitations and concluded that the accident was due to the 
negligence of the Air Force operator without any contribution thereto 
on the part of the claimant. In view thereof—namely, the merito- 
riousness of the claim—had a bill been filed to waive the statute of 
limitations the committee would have favorably acted thereon and 
in that light so considers this bill. Furthermore, had an action been 
commenced or should one be instituted against the operator of the 
Air Force vehicle in his individual capacity a bill for his relief would 
be proper and right. Therefore, in view of the foregoing and in con- 
Seta thereof, the committee recommends favorable consideration 
of this bill. 


DEPARTMENT OF THE AIR Force, 
OFFICE OF THE SECRETARY, 
Washington, August 20, 1959. 
Hon. EMANvuEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuatrman: Reference is made to your request for a 
Department of the Air Force report on H.R. 7935, 86th Congress, 
a bill for the relief of Father Kenneth M. Rizer. 

The purpose of this bill is to authorize and direct the Secretary of 
the Treasury to pay to Father Kenneth M. Rizer, of Norfolk, Va., 
the sum of $963 for damage to his automobile. 

Information available to this Department reveals that on October 
23, 1956, on Airport Parkway, in Allegheny County, Pa., Father 
Kenneth M. Rizer, while operating his 1956 Pontiac automobile, after 
applying his brakes, skidded into a truck owned by the United States 
and being operated by a member of the U.S. Air Force. It is alleged 


that the Air Force truck was in a stationary position obstructing the 
highway. 

No detailed investigation of the merits of this claim was made 
because the Air Force did not receive notice of the claim until more 
than 2 years after the accident occurred. According to the claimant 
and his attorneys, the accident occurred because Father Rizer was 
unable to stop his car before colliding with the Air Force truck due 
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to the fact that garbage had fallen on the road from the truck. This 
caused the brakes on Father Rizer’s car to be ineffective. In addition, 
misty weather and darkness impaired visibility. 

The attorneys for Father Rizer stated that Father Rizer placed the 
claim in their Saad in proper time, but that they failed to take neces- 

sary action within 2 years from the date of the accident because they 
mistakenly believed that they had 6 years in which to file a claim based 
on the Pennsylvania statute of limitations, rather than 2 years. 

The claimant had an administrative remedy under 28 U.S.C. 2672 
for the relief now being sought. By not filing his claim during the 
2-year period, the claimant failed to use this remedy. Section 2401 (b) 
of title 28 provides that “A tort claim against the United States sh: " 
be forever barred unless action is begun within 2 years after such claim 
accrues * * * or unless, if it is a claim not exceeding $1,000, it is 
presented in writing to the appropriate Federal agency within 2 years 
after such claim accrues * * *”, 

The administrative action on this claim was pursuant to law, and 
no injustice was done to the claimant because of the acts of the United 
States or its employees in denying this claim. There are no great 
equities in this case which favor relief regardless of the law. Father 
Rizer’s claim was denied because his attorneys failed to file his claim 
within the time allowed by law. 

In view of the above, the Department of the Air Force opposes the 
enactment of this bill. Its passage would favor for relief the present 
claimant as against others in the same circumstances who are not 
granted relief under existing statutes. 

The Bureau of the Budget has advised that there is no objection to 


the submission of this report. 
Sincerely yours, 


JAmeEsS P. Goope, 
Deputy for Manpower, Personnel and Organization. 


O 








86TH CONGRESS t HOUSE OF REPRESENTATIVES REPORT 
1st Session 


No. 1100 





MISS ELSIE ROBEY 


Avevust 31, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 8110] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 8110) for the relief of Miss Elsie Robey, having considered the 
same, report favorably thereon with amendments and recommended 
that the bill do pass. 

The amendments are as follows: 

Page 1, line 6, strike “$25,000” and insert “$10,000”. 

Page 2, lines 1 and 2, strike “in excess of 10 per centum thereof”. 


PURPOSE 


The purpose of this legislation is to pay Miss Elsie Robey, of 
Breckenridge, Mich., the sum of $10,000 in payment for unreimbursed 
damages for personal injuries sustained by her when struck, while a 
pedestrian, by a post-office vehicle operated by a post-office employee 
during the course of his employment on May 31, 1943. 


STATEMENT 


Miss Elsie Robey, on Monday, May 31, 1943, was lawfully and 
properly crossing Genesee Avenue at Jefferson Street, Saginaw, Mich., 
in a properly designated area and on proper traffic signals, when she 
was struck, knocked down and carried for a distance, by U.S. Post 
Office motor vehicle being operated at the time of the accident by a 
pee ore employee acting within the scope of his authority and 

uring the course of his employment. The Retiile of the accident are 
set forth more elaborately in the statements under oath of the claim- 
ant and a sworn statement by Wendall C. Cross, the Government 
operator, both of which are annexed hereto and made part of this 
report. 
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At the time of the accident Miss Robey was 43 years of age and 
gainfully employed in war work at the Eaton Manufacturing Co. in 
Saginaw. 

As a result of the accident she underwent a series of hospitalization, 
medical treatments, and bed confinement over a long period of time. 
She returned to work February 14, 1944, but was saelis to continue 
her normal pursuits due to pain and suffering and on June 1945 finally 
found it necessary to give up her work. 

Her injuries are substantially described in the statements and 
graphically describe the extent thereof and their probable relations 
to the accident. 

This accident occurred before the enactment of the Federal Tort 
Claims Act (28 U.S.C. 1346) and as a result thereof she brought suit 
against the driver personally in the Circuit Court of Saginaw County, 
Mich., which was settled out of court in the sum of $2,850. The fee 
charged by her attorneys was $150. 

The committee is of the opinion and therefore states that this leg- 
islation is a proper one for Congress to exercise its compassion. The 
claimant is now 59 years of age, single, without outside sources of 
support, incapable of supporting herself or contributing thereto and 
so situated that her only means of support is a form of surplus-food 
subsistence given her by her local welfare organization. The com- 
mittee points out that had the Federal Tort Claims Act been in effect 
at the time of the accident the suit could have been brought against 
the Government and any settlement would have been substantially 
more than that which she received, there being practically no question 
of the Government’s liability and her freedom from fault. 

So meritorious does the committee consider this legislation, that it 
desires to have made as part of this report its recommendation that 
the National Institutes of Health examine into the affliction now 
being suffered by Miss Robey with the purpose of offering medical 
assistance toward the cure of alleviation of her physical distress. 

The committee recommended favorable consideration of this bill as 
amended, it being the opinion of the committee that the payment of 
$10,000 being fair and equitable in the light of all circumstances. 

(The adverse report of the Post Office Department is as follows :) 


Orrice or THE Postmaster GENERAL, 
Washington, D.C., August 19, 1959. 
Hon. Emanvet CELer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. Cuatrman: Reference is made to your request for a 
report of H.R. 8110, a bill for the relief of Miss Elsie Robey. 

This measure would authorize the payment of $25,000 to Miss Elsie 
Robey, of Breckenridge, Mich., as payment “in full settlement of all 
the j= of Miss Elsie Robey against the United States arising out 
of an accident in Saginaw, Michigan, on May 31, 1943,” in which she 
was struck and injured by a mailtruck. 

The Department has ee informed that Miss Robey brought suit 


for damages against the postal chauffeur in the Circuit Court of Sagi- 
naw County, Mich.; that the American Automobile Association (insur- 
ance carrier for the postal chauffeur) paid Miss Robey $2,850 in full 
settlement of the case; and that a stipulation and order was entered 
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in the court, dismissing the suit because an amicable settlement. be- 
tween the parties had been reached. Miss Robey was represented in 
this matter by Ferdinand Heilman, of Heilman & Percell, 510 Bearin- 
ger Building, Saginaw, Mich. The Department has no know ledge or 
information as to the nature or extent of the i injuries sustained by Miss 
Robey as a result of this accident. 

It is to be noted that this accident occurred prior to the enactment 
of the Federal Tort Claims Act (28 U.S.C. 1346). 

In view of the foregoing, this Department is unable to recommend 
enactment of H.R. 8110. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to the committee. 

Sincerely yours, 
Arruour E. SUMMERFIELD, 
Postmaster General. 


O 
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86TH Conaress | HOUSE OF REPRESENTATIVES REPORT 
1st Session No. 1101 


MACO WAREHOUSE CO. 


Avaust 31, 1959.—Committee to the Committed of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 8801] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 8801) for the relief of Maco Warehouse Co., having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

Attorney has carried this claim through the Court of Claims and is 
entitled to a fee. 

This proposed legislation was referred to the Court of Claims by 
this committee in the 84th Congress by House Resolution 406 for the 
findings of fact and report its conclusion to the Congress. On January 
14, 1959, the court rendered its findings to the Congress. The present 
bill was introduced to conform with the recommendation of the court 
and, therefore, your committee, after giving the bill and the court’s 
findings careful consideration, concur in the court’s recommended 
action. The opinion is as follows: 
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Gu the Gnited States Gout of Claims 


No. Cong. 2-56 


(Decided January 14, 1959) 


MACO WAREHOUSE COMPANY CALIFORNIA v. 
THE UNITED STATES 


Mr. Lawrence Edwards for the plaintiff. Mr. Warren 
Atherton was on the briefs. 

Mr. Herbert Pittle, with whom was Mr. Assistant Attorney 
General Perry W. Morton, for the defendant. 


OPINION 


Mapnpen, Judge, delivered the opinion of the court: 

The House of Representatives, having before it a bill, H. R. 
7176, “for the relief of the Maco Warehouse Company,” 
adopted, on March 6, 1956, House Resolution 406, 84th Con- 
gress, 1st Session, referring the bill to this court for its action 
pursuant to sections 1492 and 2509 of the Judicial Code, 28 
U.S. C. 1492 and 2509. The plaintiff filed its petition in this 
court pursuant to the cited sections of the Code, seeking to 
recover the net profits which it claims it would have realized 
from the operation of a Government-owned warehouse if the 
Government had not terminated its lease of the warehouse, 
and the cost of certain installations and improvements made 
by the plaintiff and left in the premises at the request of and 
inuring to the benefit of the Government. 

On May 29, 1950, the Department of the Army invited bids 
for the lease of two Government-owned warehouse buildings 
containing 358,000 square feet of storage space located at the 
Stockton, California, Sub-Depot of Benicia Arsenal. The 
Sub-Depot had been declared surplus by the Army, and was, 
by statute, 61 Stat. 774, and Army Regulation 100-62, as 
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supplemented, made available for leasing, with the Corps of 
Engineers being the Government’s agency in making the 
proposed lease. The invitation for bids had attached to it a 
copy of the form of the lease which the successful bidder 
would be required to sign. The invitation stated that the 
lease would be for the period June 20, 1950, to June 19, 1951. 
The attached lease form included a provision that the lease 
was “revocable at will by the Secretary of the Army.” 

The plaintiff was the high bidder. A formal draft of the 
lease was given to the plaintiff for signature. Before sign- 
ing, two of the members of the plaintiff partnership went to 
see the Chief of the Management and Disposal Branch of the 
Real Estate Division, Corps of Engineers, in San Francisco. 
They said that the revocability provision in the proposed 
lease would interfere with their intended use of the property 
as a warehouse. They were told that the-provision was re- 
quired by statute, Act of August 5, 1947, 61 Stat. 774, and 
could not be eliminated. But they were told that there was 
in effect a regulation of the Department of the Army stating 
that such leases would not be revoked except for military 
needs which were not foreseen at the time the leases were 
executed. 

The plaintiff executed the lease. It was executed by an 
official acting for the Secretary on June 23, 1950, and the 
plaintiff took possession on or about that date. The term of 
the lease was, as the invitation for bids had stated, the one 
year period from June 20, 1950, to June 19, 1951. The rental 
was $64,708 per annum. 

The plaintiff used the property as a commercial ware- 
house. Business was good and at the end of four months 90 
percent of the available space had been rented to customers 
and the remaining space was rapidly filling up. 

In the meantime, on June 25, a few days after the signing 
of the lease, hostilities broke out in Korea. Almost immedi- 
ately military equipment and material were shipped out of 
warehouses in the Stockton area to Korea, in great quantities. 
Other great quantities of such material were being procured 
by the Army and shipped to an Army storage depot, named 
Sharpe General Depot, near the plaintiff’s leased property. 

The Quartermaster General of the Army, in view of greatly 
increased Army procurement, was endeavoring to obtain 
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additional warehouse space almost anywhere in the United 
States. On July 26, 1950, he requested the Chief of Staff of 
the Army to transfer the Stockton Sub-Depot to the jurisdic- 
tion of the Sharpe General Depot. He pointed out military 
reasons why an immediate increase in storage space was 
necessary in the area of the Port of San Francisco. The de- 
tails of his justification for his request are stated in our 
finding 16. 

The requested transfer of jurisdiction over the Stockton 
Sub-Depot was made on August 24, 1950. On August 25, 
1950, an official of the Office of the Quartermaster General 
requested the Assistant Chief of Staff to terminate the plain- 
tiff’s lease for military necessity. The Assistant Chief of 
Staff on September 8, 1950, wrote to the Quartermaster Gen- 
eral calling attention to the fact that the cancellation of the 
plaintiff’s lease would result in strong protests by the lessees 
and by local ‘civil and political organizations. He urged 
that the Quartermaster General review the total require- 
ments, availability and utilization of warehouse space which 
was already under his control in the San Francisco-Stockton 
area in order to determine whether or not they would be suf- 
ficient to meet military requirements until the date of ex- 
piration of plaintiff’s lease in 1951. The Assistant Chief of 
Staff was of the opinion that more adequate support was 
needed to justify the proposed cancellation. A review of 
the situation was made by the Quartermaster General. The 
record does not indicate upon what information that office 
ultimately acted, but on October 10, 1950, the Quartermaster 
General again recommended to the Assistant Chief of Staff 
that the plaintiff’s lease be cancelled, and on October 10, 1950, 
the Assistant Chief of Staff accordingly directed the Chief 
of Engineers to terminate the plaintiff’s lease on the Stockton 
Sub-Depot. On November 1, 1950, formal notice of revo- 
cation of its lease was delivered to the plaintiff, giving the 
plaintiff 45 days within which to vacate the premises. This 
notice was informally extended to February 1, 1951. 

The plaintiff began, about November 7, 1950, to vacate the 
premises. As the plaintiff vacated space, the Army filled it 
with military goods. By February 1, 1951, the plaintiff had 
vacated practically all the space. As we have said, there 
was, in all, some 358,000 square feet of space in the property. 
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The Army stored goods occupying 243,000 square feet of this 
space, as rapidly as the goods could be transferred from a 
Navy warehouse which the Army was obliged to vacate. It 
appears that the rest of the space in the Stockton Sub-Depot 
was not filled by June 19, 1951, the date when the plaintiff’s 
lease would have expired. 

The Resolution of the House of Representatives, referring 
this case to this court, requests the court to inform the House 
as to the nature and character of the demand, legal or 
equitable, which the plantiff may have against the United 
States. 

The plaintiff does not have a legal claim against the United 
States. The plain provision in the lease, the presence of 
which in the lease was required by an Act of Congress, that 
the lease was revocable at the will of the Secretary of War, 
made the Secretary’s revocation entirely lawful. Hingham 
Management Corp. v. United States, No. 219-54, decided 
October 8, 1958. Army Regulation SR 210-15-1 which pro- 
vided in general that a lease contract of this sort should not 
be terminated by the Army except for military requirements 
not foreseeable at the time of the execution of the lease 
(finding 6), was, in our opinion, merely a declaration of 
policy to be followed wherever possible. We do not believe 
that the spirit of this regulation was violated in the instant 
case inasmuch as the record establishes the fact that military 
requirements arose after the execution of the lease which were 
not foreseeable at the time of its execution. 

In justification of its position that equitably it is entitled 
to relief, the plaintiff points to the following facts: that the 
bulk of the storage in the leased premises consisted of 
processed food supplies needed by the military; that a por- 
tion of the storage was actually utilized by an instru- 
mentality of the Government, i. e., the Commodity Credit 
Corporation, for the storage of edible dried beans, a com- 
modity usually needed by the Army; that it was questionable 
that the use of the leased premises for the transfer and 
storage of supplies from the Naval Annex was of greater 
military importance than the maintenance of storage space 
for the food supplies already stored in the warehouse; that 
there is no showing that any of the goods transferred from 
the Navy warehouse to the plaintiff’s warehouse were ever 
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actually shipped for military use to Korea ; that the Quarter- 
master Department had at its disposal other adequate facili- 
ties at the Mira Loma Depot which remained empty; that 
Colonel Romain of the Office of the Quartermaster General 
never actually furnished any support for his position that 
Mira Loma was not a feasible location for storage; and that 
the Quartermaster General erred in not utilizing the vacant 
area of available warehouse space at the Stockton Naval 
Annex which remained available during the entire period 
involved in this suit. 

Assuming that the above facts relied on by the plaintiff 
are substantially established by the record, they represent 
facts which under the circumstances of this case, were ascer- 
tainable more by hindsight than by foresight. The Quarter- 
master Department could no more accurately predict the 
precise extent of its need for storage facilities during the 
early days of the Korean conflict than the Department of 
Defense could predict the course of events in that conflict. 
Under all the circumstances, it seems clear that if the Army 
erred in deciding that it required plaintiff’s facilities prior 
to the expiration of the Jease, it erred on the side of caution. 
The outbreak of hostilities in Korea, coming so soon after the 
consummation of the plaintiff’s lease, was a misfortune and a 
disappointment to the plaintiff. The officials of the Army 
used their honest judgment as to the country’s military needs 
for storage space close to the port of San Francisco. They 
did not hastily or inconsiderately terminate the plaintiff's 
lease. After termination, they allowed the plaintiff to make 
an orderly removal of the goods stored in the premises, 
filling up most of the space with military goods as the plain- 
tiff removed the civilian goods. There was no reason why, 
having expressly reserved the right of revocation, the Army 
should seek out other storage space at inconvenient locations 
and at added expense. Military needs were given priority, 
and were legally and equitably entitled to such priority. 

Congressional provision for equitable relief in a case such 
as this is designed to protect the citizen against loss through 
arbitrary although lawful actions on the part of the Govern- 
ment. We cannot say that the Army acted arbitrarily in 
this case where its only érror was to be deficient in the gift of 
prophecy. We are accordingly of the opinion that plaintiff 
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has neither a legal nor an equitable claim against the United 
States in connection with the termination of its lease. 

In addition to its claim, legal or equitable, for loss of profits 
caused by the termination of its lease, plaintiff asserted in its 
petition a claim in the amount of $4,750.50 for the cost of labor 
and material required in making repairs, improvements and 
alterations to the facilities and for the cost of installing cer- 
tain electrical facilities. 

Paragraph 18 of the lease required the plaintiff to procure 
and maintain fire and extended coverage insurance on the 
leased premises to the full insurable value thereof. In order 
to reduce the cost of the insurance it was necessary for plain- 
tiff to demolish two lean-tos which were attached to the two 
principal buildings. The lean-tos were in bad condition and 
constituted a fire hazard. The plaintiff was advised by the 
post engineer that his office had no funds available for the 
removal of the lean-tos. The plaintiff proceeded to demolish 
the lean-tos and at the time the insurance policies were deliv- 
ered, plaintiff’s representative informed the District Engi- 
neer’s office that it had been necessary to tear the lean-tos 
down in order to get the required insurance coverage. Al- 
though plaintiff did not obtain the formal approval or consent 
of the Department of the Army before removing the lean-tos, 
no objection was made at the time of removal or thereafter by 
the representatives of the Department (finding 9). 

In addition to removal of the lean-tos, plaintiff had to make 
certain other repairs to the leased facilities in order to render 
them usable for operation as warehouses. This work in- 
volved reconditioning the sidings and doors, patching the 
roofs and installing new glass in the skylight and the cost to 
the plaintiff was approximately $2,234.21. In addition, be- 
cause the Ordnance Department in vacating the premises 
prior to plaintiff’s lease, had removed all of the electrical 
wiring and transformers, it was necessary for the plaintiff to 
employ an electrical contractor to itistall new transformers, 
conduits and wiring for lighting the buildings. Sometime 
after November 1, 1950; while the plaintiff was engaged in 
evacuating its goods from the warehouse so that the Army 
could move in its supplies, one of the plaintiff’s partners dis- 
cussed the installation of the electrical equipment with the 
post engineer of Sharpe General Depot. The post engineer 


7 





asked the plaintiff to leave the electrical facilities in the build- 
ing and he stated that the Army would approve a work order 
to reimburse the plaintiff for the cost thereof. The record 
shows that the plaintiff had expended $1,549.01 for the instal- 
lation of the electrical equipment. It submitted a claim to 
the Army in the total amount of $4,750.50, which included not 
only the installation of the electrical equipment but also the 
cost of labor and material expended in removing the two 
lean-tos and in making the other repairs to the building men- 
tioned above. 

On March 19, 1951, after plaintiff had vacated the premises, 
the executive officer of Sharpe General Depot forwarded the 
above claim of the plaintiff to the District Engineer in San 
Francisco with a statement that although the plaintiff had 
not been directed nor given permission to make the repairs 
and improvements covered by the claim, it was considered 
that the work done by the plaintiff was of benefit to the 
Government. The letter went on to state that Sharpe Gen- 
eral Depot had no funds available for the reimbursement of 
these expenses. In the course of subsequent investigations in 
connection with this claim for reimbursement, the Army 
determined that the plaintiff had not been authorized by the 
District Engineer to make any of the repairs, additions, or 
improvements to the leased premises and the claim was 
accordingly denied. 

Paragraph 3 of the lease provided that the lessee had in- 
spected the premises, knew the condition thereof, and that 
the lease was made without any warranty of condition of the 
premises and without any obligation on the part of the Gov- 
ernment to make repairs or alterations. The Government 
contends that in the light of this provision in the lease all of 
the alterations and repairs were made for the convenience of 
the lessee who acquired no legal or equitable right to reim- 
bursement from the lessor. For some reason not clear from 
the record, the plaintiff has elected to abandon this claim as 
such and to treat it as merged in its overall claim of $225,000 
representing financial losses sustained because of revocation 
of the lease. These repair expenses incurred by the pluintiff 
had nothing to do with the revocation of the lease and the 
question as to whose obligation they were would have existed 
had the lease been allowed to run its full term. H. R. 7176 
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provides that the Secretary of the Treasury is authorized and 
directed to pay to the plaintiff $229,750.50 in full settlement 
of all claims of the plaintiff against the United States on 
account of the cancellation of the lease and also on account of 
alterations and repairs required to be made to the leased 
premises. House Resolution 406 referred the bill to this 
court for findings of fact and conclusions revealing the nature 
and character of the claims covered by the House Bill as legal 
or equitable against the United States. The Trial Commis- 
sioner has made findings with respect to the plaintiff’s claims 
involving the expense of alteration and repairs and despite 
the apparent abandonment of this claim by the plaintiff, we 
feel obligated to make findings and to state our conclusions 
with respect to the character of those claims. 

With respect to the claim for the expense of demolishing 
the lean-tos, we are of the opinion that this does not represent 
either a legal or an equitable claim against the United States. 
Although the lease required the plaintiff to procure and main- 
tain fire and extended coverage insurance on the leased prop- 
erty to the full insurable value thereof, the removal of the 
lean-tos was not essential to the procurement ofesuch insur- 
ance but was done rather to reduce the cost of the insurance. 
Plaintiff certainly has no legal claim against the Government 
for reimbursement of such expense and since it is doubtful 
that the Government secured any benefit from the demolition 
of the lean-tos, we are also of the opinion that the plaintiff has 
no equitable claim to reimbursement for this item. 

With respect to the reconditioning of the siding and doors, 
the patching of the roof and the installing of new glass in the 
skylight, the plaintiff was required by paragraph 3 of the 
lease to bear the expense of any repairs and alterations which 
it considered necessary and, under that paragraph of the 
lease, the plaintiff in a sense leased the property “as is”. We 
are of the opinion that the Government was under no legal 
obligation imposed by the lease to reimburse the plaintiff for 
such repairs and no one acting under authority from the 
Government indicated to the plaintiff at the time it made 
such repairs that it would be reimbursed for the expense 
thereof. On the other hand, at the time of the revocation of 
the lease, the executive officer of Sharpe General Depot was 
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of the opinion that the repairs in question had improved the 
facilities and were of benefit to the Government. Accord- 
ingly, we recommend to Congress that plaintiff be reimbursed 
for this item, as an equitable claim against the United States, 
in the amount of $2,234.21. 

Plaintiff did not obtain permission to install the electrical 
equipment in the warehouses, but, at the time of the revoca- 
tion of the lease a responsible official of the Government 
requested the plaintiff to leave the equipment in the buildings 
and he stated that the Army would approve a work order to 
reimburse plaintiff for the cost of such equipment which was, 
of course, essential to the Army’s operation of the facilities 
as warehouses. If that official had actually issued a work 
order approving reimbursement of the plaintiff for the cost 
of installing the electrical equipment, we would be inclined 
to hold that the plaintiff had a legal claim for such reim- 
bursement despite the fact that the contract provided that 
the plaintiff would be liable for the cost of any repairs to the 
facilities. Branch Banking & Trust Co., et al. v. United 
States, 120 C. Cls. 72, at pages 86 ff. In that case the court 
noted that a Government official authorized to make a con- 
tract for the United States has the implied authority there- 
after to modify the provisions of that contract where it is 
clearly in the interest of the Government to do so, citing 
Goltra v. United States, 119 C. Cls. 217; 87 Op. Att. Gen. 254; 
United States v. Corliss Steam-Engine Co., 91 U.S. 321 and 
Satterlee v. United States, 30 C. Cls. 31. Here, however, no 
such formal modification of the lease was issued and, accord- 
ingly, we cannot say that the plaintiff has established a 
legal claim for the amounts expended in installing the 
electrical equipment. We are of the opinion, however, that 
plaintiff has established an equitable claim for reimburse- 
ment of the $1,549.01 expended in making such installations 
which were of great benefit to the Government and the cost 
of which was recommended for payment by responsible 
Government officials. Accordingly, we recommend to Con- 
gress that this amount be paid to plaintiff as an equitable 
claim against the United States. 

The Government has filed a counterclaim in the total 
amount of $8,724.08. Of this amount $2,127.36 represents 
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rental for the period from October 20, 1950, to October 31, 
1950, and was certified by Certificate No. US 80227, dated 
December 10, 1953, by the Comptroller General as due and 
owing the United States for unpaid rental under the lease. 
The balance of the counterclaim in the amount of $6,596.72 
represents rental claimed by the Government to be due it on 
account of plaintiff’s occupancy of diminishing portions of 
the premises for the period from November 1, 1950, to 
February 1, 1951, during which time the plaintiff was 
engaged in evacuating the facilities. 

The revocation of the lease was effective November 1, 1950, 
and it provided that the plaintiff was obligated to pay rent 
up to that date. Plaintiff has paid the Government all 
rental due under the lease up to October 19, 1950. It con- 
cedes that it is indebted to the United States in the sum of 
$2,127.36 for the period from October 20 to October 31, 1950. 

The balance of the counterclaim in the amount of $6,596.72 
represents rental from the period November 1, 1950, to 
February 1, 1951. Under the terms of the revocation plain- 
tiff was given 45 days within which to vacate the premises. 
This period was extended informally to February 1, 1951. 
By February 1, 1951, plaintiff had completely moved out of 
the leased facilities. The District Engineer sought the ad- 
vice of the Division Engineer as to whether a claim should 
be asserted against the plaintiff for rental from November 1, 
1950, to February 1, 1951, while plaintiff was engaged in 
evacuating the premises. On December 14, 1951, the Di- 
vision Engineer stated that he did not consider the Govern- 
ment entitled to payment of rent for any period subsequent 
to October 31 in view of the provisions contained in para- 
graph 20 of the plaintiff’s lease and the informal extensions 
of time beyond the 45 days within which to evacuate granted 
by the commanding officer. Paragraph 20 of the lease pro- 
vided that if the lease should be revoked, the lessee should 
vacate the premises within such times as the Secretary of the 
Army might designate (findings 8 and 37). In view of the 
instructions not to bill plaintiff for rent after October 31, 
1950, the District Engineer revised the billing against the 
plaintiff by eliminating the claim for rent during the period 
from November 1, 1950, to February 1, 1951, and the only 
claim transmitted to the Comptroller General for unpaid 
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rent was the claim in the amount of $2,127.36. No certificate 
of indebtedness has been issued with respect to the claim for 
rent during the period subsequent to October 31, 1950, and 
the defendant is not entitled to recover on this item of its 
counterclaim. Defendant is entitled to recover on the first 
item of the counterclaim if the court has jurisdiction to 
render judgment on the counterclaim. 

We are of the opinion that under the circumstances of this 
case we do have such jurisdiction. Section 2508 of Title 28 
covering this court’s jurisdiction over counterclaims or set- 
offs, provides that upon the trial of any suit in the Court of 
Claims in which a counterclaim is set up by the United States 
against a plaintiff making claim against the United States, 
the court shall hear and determine such counterclaim, and 
if it determines that the plaintiff is indebted to the United 
States, it shall render judgment to that effect. Section 1492 
of Title 28, one of the sections under which H. R. 7176 was 
referred to this court, provides that the court shall have juris- 
diction to report to either house of Congress on any bill 
referred to the court and to render judgment “if the claim 
against the United States represented by the.referred bill 
is one over which the court has jurisdiction under other Acts 
of Congress.” (Italics supplied.) Section 2509 of Title 28, 
the other provision of the Judicial Code under which H. R. 
7176 was referred to the court, provides for a report to 
Congress as to whether the demand is a legal or equitable 
claim or a gratuity and the amount legally or equitably due 
from the United States to the claimant. The claims set 
forth in plaintiff’s petition are claims for damages for 
breach of a contract of lease and as such are claims over 
which this court has jurisdiction, 28 U. S. C. 1491. The fact 
that the plaintiff has not established a legal right to recover 
on those claims does not mean that the court lacks juris- 
diction of the claims asserted in the petition. The claims 
are not barred by the statute of limitations or by laches, and 
the record indicates no facts bearing on the plaintiff’s failure 
to resort to the established legal remedy or bringing suit in 
this court under 28 U.S. C. 1491 except the obvious difficulty 
of establishing a right to recover in such suit. 

In view of the fact that the claims represented by the 
referred bill are claims over which this court has jurisdiction, 


12 





the court will render judgment dismissing the plaintiff’s 
petition. 28 U. S. C. 1492. Pursuant to 28 U: S. C. 2509, 
we recommend to the Congress that there is equitably due 
the plaintiff the sum of $3,873.22 for the repairs it made to 
the warehouses and for the electrical equipment installed by 
it therein. The defendant is entitled to recover $2,127.36 on 
its counterclaim and judgment will be entered to that effect. 

This opinion and the findings of fact, together with the 
conclusions therein, will be certified to Congress pursuant to 
House Resolution 406, 84th Cong., 1st Session. 

It is so ordered. 

McLaveutuin, District Judge, sitting by designation; 
Wauiraker, Judge; and Jonrs, Chief Judge, concur. 

Laramore, Judge, took no part in the consideration and 
decision of this case. 

FINDINGS OF FACT 


The court, having considered the evidence, the report of 
Trial Commissioner, Wilson Cowen, and the briefs and argu- 
ment of counsel, makes findings of fact as follows: 

1. Plaintiff’s petition was filed pursuant to House Resolu- 
tion 406, 84th Congress, First Session, which was adopted 


on March 6, 1956, and provides as follows: 


Resolved, That the bill (H. R. 7176) entitled “A bill 
for the relief of the Maco Warehouse Company”, to- 
"epee with all accompanying papers, is hereby re- 

erred to the United States Court of Claims pursuant 
to sections 1492 and 2509 of title 28, United States Code; 
and said court shall proceed expeditiously with the same 
in accordance with the provisions of said sections and 
report to the House, at the earliest practicable date, 
giving such findings of fact and conclusions thereon as 
shall be sufficient to inform the Congress of the nature 
and character of the demand, as a claim legal or equi- 
table, against the United States, and the amount, if any, 
legally or equitably due from the United States to the 
claimant. 

H. R. 7176 provides in part as follows: 

Be it enacted by the Senate and House of Represen- 
tatives of the United States of America in Congress 
assembled, That the Secretary of the Treasury is author- 
ized and directed to pay, out of any money in the 
Treasury not otherwise appropriated, to the Maco Ware- 
House Company, Stockton, California, the sum of 
$229,750.50. The payment of such sum shall be in full 
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settlement of all claims of the said company against the 
United States on account of the cancellation by the 
United States, prior to the expiration date, of the lease 
contract numbered DA (s) 04-203-eng-211, dated June 
23, 1950, and on account of alterations and repairs re- 
quired to be made to the leased premises in order to ob- 
tain certain insurance thereon in compliance with such 
lease contract, and for which the said company has not 
been reimbursed : 

2. Plaintiff, Maco Warehouse Company, is a partnership 
composed of Jack Colberg, W. F. Cook, and Edmond J. 
Mahony, Jr., all of whom are residents of Stockton, San 
Joaquin County, California. 

3. On May 29, 1950, the Department of the Army invited 
written bids for the leasing of approximately 14.5 acres of 
Government-owned land and improvements consisting of 
two warehouse buildings containing 358,000 square feet and 
a loading platform at the Stockton, California, Sub-Depot 
of the Benicia Arsenal. During World War II, the sub- 
depot had been used for the storage of ordnance and was 
under the control of the Army Ordnance Department until 
June 1950. After the war ended, the sub-depot was declared 
surplus to the then needs of the Army and was made avail- 
able for leasing to private interests through the Corps of 
Engineers in accordance with the Act of August 5, 1947, and 
pertinent Army regulations. 

4, The written invitation for bids issued by the District 
Engineer in San Francisco, California, stated that the suc- 
cessful bidder would be required to enter into a lease with the 
United States on the form attached to the invitation and that 
the lease would be for a term of one year beginning June 20, 
1950, and ending June 19, 1951. The printed form of lease 
attached to the invitation stated that the lease was “revocable 
at will by the Secretary of the Army.” 

5. Three bids were received in response to the invitation, 
and when the bids were opened it was found that plaintiff 
was the highest bidder. Plaintiff’s bid was accepted and a 
formal draft of the lease on the form attached to the invitation 
was given to plaintiff for execution. 

6. Before the lease was signed by plaintiff, two of the 
partners, Edmond J. Mahony, Jr. and Jack Colberg, called 
upon R. U. Downie, Chief of the Management and Disposal 
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Branch of the Real Estate Division of the Corps of Engineers 
in San Francisco. Mr. Downie, who also held the title of 
Attorney Advisor in the District Engineer’s office, had pre- 
pared the invitation for bids. The two partners pointed out 
that the invitation stated that the leased property was to be 
used as a warehouse and stated that it was useful for no other 
purpose. They objected to the provision reserving to the 
Secretary of the Army the right to terminate the lease at will 
on the ground that this provision would interfere with their 
proposed warehousing operation and requested that the ob- 
jectionable language be eliminated. Mr. Downie advised the 
two partners that the provision in question was required by 
law (the Act of August 5, 1947) and could not be eliminated 
because other bidders would then be in a position to object 
that the terms of the lease were modified after written bids 
had been submitted. At the same time, Mr. Downie informed 
the partners that there was in effect an Army regulation, 
stating that such leases would not be revoked except for mili- 
tary needs which were not foreseen at the time the leases were 
executed. The regulation to which Mr. Downie referred was 
Department of Army Regulation SR 210-15-1, which was 
issued September 6, 1949, and was in full force and effect dur- 
ing the time material to this action. It set forth the policies, 
procedures, and responsibilities, with respect to real estate 
owned by the United States and under the control of the 
Department of the Army, and specifically provided in part 
as follows: 


(2) Approval.—Responsibility for determination of 
availability of installations for use for nonmilitary pur- 
poses is delineated as follows: : 

* me * « zz 


(b) Installations in inactive status.—When an instal- 
lation is in inactive status and no change of status is 
proposed within the foreseeable future, but real estate 
comprising the installation is not for the time required 
for military pur or its concurrent use for nonmili- 
tary purposes will not interfere with the inactive status 
of the installation, the report of availability will be sub- 
mitted by the installation commander or other author- 
ized representative of the using service, through com- 
mand channels to the chief of the using service for 
determination of availability for use for nonmilitary 
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purposes. When the grant of an easement is involved 
recommendations will be submitted through the chief of 
the using service to the Director of Logistics for deter- 
mination of availability. 

Determinations of availability for use for nonmilitary 
purposes shall be concise as to the conditions of use, es- 
pecially so far as they affect stakeoerty or potential 
military requirements, and, in general, shall be firm com- 
mitments on which the Chief of Engineers and prospec- 
tive grantees may reasonably rely and will not be im- 
paired or withdrawn except for military requirements 
not foreseeable at the time the determination was made, 
in which event the Chief of Engineers will be ey 
notified. Determinations of availability, together wi 
reports of availability, will be forwarded by the chief 
of the using service or the Director of Logistics, as the 
case may be, to the Chief of Engineers for appropriate 
action in accordance with AR 100-62. 


7. After hearing Mr. Downie’s statement of the policy ap- 
plicable to such leased property and in reliance thereon, the 
three individuals composing the partnership executed the 
lease on June 16, 1950. Since the lease called for a rental in 
excess of $25,000 per annum, the District Engineer had no 
authority to sign it, and it was forwarded to the Secretary 
of the Army. On June 23, 1950, the lease was executed by 
an officer acting for the Secretary of the Army, and plaintiff 
went into possession of the premises on or about that date. 

8. The lease was for a term of one year beginning June 20, 
1950, and ending June 19, 1951, and stated that it was 
“revocable at will by the Secretary of the Army.” 

The stipulated rental was $64,708 per annum, payable 
monthly in advance. 

The lease, which is in evidence as defendant’s exhibit 6—-A 
and is made a part hereof, contained, among others, provi- 
sions which may be summarized as follows: 

Paragraph 3 stated that the lessee had inspected the 
premises, knew the condition thereof, and that the lease was 
made without any warranty of condition or obligation by 
the Government to make repairs or alterations; 

paragraph 4 provided that the lessee would, at all times, 
protect and maintain the premises in good order and condi- 
tion at its expense; 





paragraph 5 forbade the lessee to assign the lease or to 
sublet any part of the leased premises without the written 
permission of the District Engineer; 

paragraph 15 gave the lessee the right to terminate the 
lease at any time after giving 10 days’ written notice to the 
Secretary of the Army. 

With respect to revocation, the lease provided in para- 
graph 20 as follows: 


20. That, on or before the date of expiration of this 
lease, or its termination by the lessee, the lessee shall 
vacate the demised premises, remove the property of 
the lessee therefrom, and restore the premises to as good 
order and condition as that existing upon the date of 
commencement of the term of this lease, damages beyond 
the control of the lessee and due to fair wear and tear 
excepted. If, however, this lease is revoked, the lessee 
shall vacate the premises, remove said property there- 
from, and restore the premises to the condition aforesaid 
within such times as the Secretary of the Army may 
designate. In either event, if the lessee shall fail or 
neglect to remove said property and so restore the prem- 
ises, then, at the option oF the. Secretary of the dante 


said property shall either become the property of the 


United States without compensation therefor, or the 
Secretary of the Army may cause it to be removed and 
the premises to be restored at the expense of the lessee, 
and no claim for damages against the United States or 
its officers or agents shall be created by or made on ac- 
count of such removal and restoration work. 

9. Paragraph 18 of the lease contract required the plaintiff 
as lessee to procure and maintain fire and extended coverage 
insurance on the leased property to the full insurable value 
thereof. In order to reduce the cost of the insurance, plain- 
tiff demolished two lean-tos that were attached to the two 
principal buildings, since the lean-tos were in bad condition 
and constituted a fire hazard. Before removing the lean-tos, 
plaintiff took the matter up with the post engineer, who 
stated that his office had no funds available for removing the 
lean-tos. Plaintiff did not obtain the approval or consent 
of the Department of the Army before removing the lean-tos, 
but at the time the policies were delivered, Mr. Mahony in- 
formed Mr. Downie of the District Engineer’s office that it 
was necessary for plaintiff to tear down the lean-tos in order 
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to get the required insurance coverage. No objection was 
made at the time or thereafter by the defendant to the tearing 
down of the lean-tos. 

10. As stated, plaintiff went into possession of the leased 
premises about June 23, 1950, and proceeded to operate them 
as a commercial warehouse under the name of Maco Ware- 
house Company. Plaintiff acquired the mechanical equip- 
ment needed for moving goods into and out of the ware- 
house and assembled a staff of warehousemen, clerks, and 
other personnel needed to carry on the business. The leased 
facilities were within 500 yards of the Port of Stockton and 
were accessible by both truck and rail. Stockton is located 
in an area where large quantities of fruits and vegetables 
are canned and at the time plaintiff began operations, there 
was a shortage of commercial warehouse space in the area. 
In addition to a regularly employed sales manager, one of the 
partners devoted a considerable portion of his time in solicit- 
ing deposits in the warehouse. Plaintiff had no difficulty in 
obtaining depositors for warehouse space. At the end of the 
first four months of operation, 90 percent of the available 
facilities were occupied and the remaining space was filling 
up as rapidly as customers’ goods could be unloaded and 
stored. 

11. When soliciting warehousing business from potential 
depositors, neither the partners nor the sales manager in- 
formed prospective customers that plaintiff’s lease of the 
buildings was subject to revocation at will by the Secretary 
of the Army, nor did they advise such prospective customers 
of the provisions of the Army regulation referred to in 
finding 6. 

12. In most instances, arrangements for the rental of space 
in the plaintiff’s warehouse were made by a telephone con- 
versation, which was later confirmed by an informal memo- 
randum signed by one of the partners. However, on Au- 
gust 15, 1950, plaintiff entered into a written lease contract 
with the California Packing Company, under the terms of 
which plaintiff leased to that company 37,200 square feet of 
space in one of the buildings for a term of five months and 
continuing thereafter on a month-to-month basis. The Cali- 
fornia Packing Company was permitted to place one of its 
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employees in the warehouse to supervise the movement of 
goods into and out of the space leased by it. In most instances, 
plaintiff issued negotiable warehouse receipts to its customers, 
but in the case of the California Packing Company, non- 
negotiable receipts were issued. The sub-lease entered into 
between plaintiff and the California Packing Company was 
not approved by the District Engineer as required by para- 
graph 5 of the lease contract between plaintiff and the 
Government. There is no evidence that the defendant re- 
voked plaintiff’s lease because of the sublease to the California 
Packing Company. 

13. At the time the lease was entered into with plaintiff, 
the Department of the Army had an installation known as 
Sharpe General Depot under the jurisdiction of the Quarter- 
master Department. Sharpe General Depot was located at 
Lathrop, California, about eight miles from the City of 
Stockton and was under the command of Colonel D. S. 
McConnaughy. Prior to June 25, 1950, about 35,000 square 
feet of vacant warehouse space was available at the depot at 
Lathrop. In addition, there was a Quartermaster Depot at 
Tracy, California, located about 20 miles south of Stockton, 
where the Quartermaster Corps had 319,000 square feet of 
vacant storage space. 

At the time stated above, there was also a Quartermaster 
Depot at Mira Loma, California, near Los Angeles. At this 
depot, which was not under the jurisdiction of the com- 
manding officer of Sharpe General Depot, there was available 
786,000 square feet of vacant storage space on or about July 
25, 1950. 

14. In 1945, the Stockton Naval Annex was constructed at 
the Port of Stockton. It is located approximately one-half 
mile from the sub-depot that was leased to plaintiff. The 
naval annex contained 38 warehouse units having a total 
storage area of 4,500,000 square feet. Prior to the time the 
lease with plaintiff was made, 480,000 square feet of the 
covered warehouse space in the naval annex had been tem- 
porarily assigned to the Quartermaster Department for the 
storage of tents, rations, clothing, and other supplies. 

15. On June 25, 1950, the North Korean Army invaded 
South Korea, and by July 5, 1950, thousands of tons of mili- 
tary equipment and material were being shipped by Sharpe 
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General Depot to Japan and Korea. Colonel McConnaughy 
was notified that a large quantity of newly procured military 
supplies was on the way to Sharpe General Depot. As a 
result of the situation in Korea, and the actual and anticipated 
needs of the Quartermaster General, a shortage of warehouse 
space was created throughout the United States. The De- 
partment of the Army was endeavoring to rent additional 
space wherever it could be found. Before the North Koreans 
crossed the 38th Parallel, the Department of the Army had 
planned to dispose of the facilities that had been leased to 
plaintiff by outright sale or transfer, but after June 25, 1950, 
these plans were suspended. 

16. On July 26, 1950, the Quartermaster General, by mem- 
orandum to the Assistant Chief of Staff, requested that the 
Stockton Sub-depot be transferred to the jurisdiction of the 
Sharpe General Depot. His memorandum read in pertinent 
part as follows: 


1. Increased troop deployments to the Pacific area 
and active military operations in that area, require an 
immediate increase in storage space used to actively 
apport the San Francisco Port. However, recent re- 
a 


ocations of 200,000 sq. ft. of covered space at the 
Sharpe General Depot from Quartermaster to the 
Transportation Corps, and an indication by the Navy 
Department that formal request will be made to return 
to the Navy 480,000 sq. ft. of covered — now occupied 
by Quartermaster stocks at the S n Navy Depot 
Annex forces assignment of an active storage and issue 
mission to the Mira Loma QM Depot and the transfer of 
stocks now at the Navy Annex to that depot or the ac- 
quisition of additional space for these purposes. _ 

2. Space in the former Stockton Subde Benecia 
[sic] Arsenal, is available and necessary for an active 
storage and issue mission and for the storage of QM 
su mo now stored in the Stockton Navy Depot Annex. 
Aavaitiges of reactivating this installation are as 
follows: 

a. It is adjacent to the Navy Annex. Cost of trans- 
ferring stocks would be approximately $30,000. Ship- 
ment of these stocks to Mira Loma Quartermaster Depot 
would cost approximately $700,000. 

b. More economical and e itious supply of the 
San Francisco Port would be effected. Excessive trans- 
portation costs of shipping subsistence from the major 
area of production (San Joaquin and Sacramento val- 
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leys) to the Mira Loma depot and backhauling there- 
from would be avoided. 

c. .The open area at the installation is required by the 
Engineers as a consolidating area for heavy equipment 
prior to oversea shipment. p water shipping facili- 
ties are available to this installation. 

d. The installation can be administered easily by the 
Commanding Officer, QMSO and Engineer Supply 
Officer of the Sharpe General Depot. 

e. Centralization of active a and issue operations 
at the Sharpe General Depot will permit, for the pres- . 
ent, the holding of fh pe at the Mira Loma QM 
Depot in status quo during suspension of inactivation. 
* * * * ~ 

5. It is requested that the former Stockton Subdepot, 
Benecia [sic] Arsenal, be designated as a dispersed ware- 
house area of the Sharpe General Depot and that the 
space therein be allocated to meet the requirements of 
: e Quartermaster and Engineer Supply Sections of that 

epot. 


17. By disposition form dated August 8, 1950, Colonel C. 
Romain, Chief of the Field Service Division of the Office of 
the Quartermaster General, informed the Assistant Chief of 


Staff as follows: 


1. Reference is made to Disposition Form from this 
office, dated 25 July 1950, subject as above, and to con- 
ference held 3 August 1950 between Colonel DeWitt 
Thompson of your office and Lt. Colonel John D. Hickey 
of this office. The following additional justification is 
furnished for the acquisition of the Stockton Sub-Depot 
of Benicia. 

2. The following is the status of the net vacant space 
in the Western Depots: 

Mira Loma Quartermaster Depot.......0 786, 000 sq. ft. 
Tracy (Location of Sharpe General 
t 319, 000 sq. ft. 


Depot) 
*Lathrop (Location of Sharpe General 
Depot) ...... iellalichaiictatansitd incon 85, 000 aq. ft. 
Auburn General Depot................. 256,000 sq. ft. 


*200,000 square feet have bee f the Trans- 
nestahiots ey ve m deducted for use by the 


8. It is not feasible at this time for Mira Loma to as- 
sume an active mission and it is to be used to store house- 
hold effects and other items to be placed in dead sto 
Therefore, the vacant space at this depot must be de- 
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— and this leaves a remainder of 610,000 square 
eet. 

4. The following space assignments must be made to 
take care of eddicnal wletuns : 

a. Ten million C and 5-1 Rations will be stored at 
Auburn and Sharpe. This amounts to 300,000 net square 
feet of space. 

b. Two million Assault Rations are to be stored. A 
total of 30,000 square feet of net storage space is required. 

c. Two million Ration Assembly Kits, Supplement 
First Aid and Supplement Hospital, are to be stored. 
A total of 30,000 square feet of storage space is required. 

d. Camps opening up will require 100,000 net square 
feet of space to store their supplies. 

e. There are 353,000 net square feet of space being used 
at the Naval Supply Sonex. The Navy has indicated 
they will have to recapture this space. They have ceased 
performing materials handling and labor services. The 
Quartermaster Corps cannot maintain adequate control 
over its stocks stored at the Naval Annex under the condi- 
tions set forth in the foregoing. Inasmuch as it will be 
necessary to furnish supervisors, materials handling 
equipment operators, and labor every time stocks are to 
be moved, it is much more desirable to have.these stocks 
located at an installation nearby under the control of the 
Depot Commander. 

f. 100,000 square feet of vacant space at both Auburn 
and Sharpe is required to maintain a normal operation. 

5. From the above, it is considered that there will be 
a shortage of 403,000 net square-feet of space and, even 
if Quartermaster is not forced out of the Naval Supply 
Annex, additional space will be required to handle the 
supply mission of the Sharpe General Depot. 


18. On August 15, 1950, the Assistant Chief of Staff ad- 
vired the Quartermaster General that action had been.taken 
t transfer the Stockton Sub-depot to the Quartermaster 
Department and requested that the Quartermaster General 
submit recommendations covering the removal of all Quarter- 
master supplies from the naval annex by December 31, 1950, 
and for a re-allocation of warehouse space at the Sharpe 
General Depot. 

19. By Department of Army General Order No. 28 dated 
August 24, 1950, the Stockton Sub-depot was transferred 
to the control of the Quartermaster General and redesignated 
as part of Sharpe General Depot, effective September 1, 1950. 

20. On August 25, 1950, Colonel Romain of the Office of 
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the Quartermaster General requested the Assistant Chief of 
Staff to take action at the earliest possible date to terminate 
plaintiff's lease on the Stockton Sub-depot because of the 
military necessity which had been outlined in previous com- 
munications to the Assistant Chief of Staff. 

In reply to the above-described request, the Assistant Chief 
of Staff advised the Quartermaster General on September 8, 
1950, as follows: 


1. A lease for parts of the Stockton Ordnance Sub- 
depot has been effected with private interests for the 
period 20 June 1950 to 19 June 1951 at an annual rental 
of $64,708.00. The lease covers 14% acres, buildings 
T-962 and T-964 (warehouses, totaling about 372,000 
gross square feet) and loading platform T-963. Joint 
use of trackage is also covered. Remaining facilities 
available for use by the Department of the Army con- 
sist, generally, of two sheds containing a total of ap- 
proximately 372,000 gross square feet, hardstanding 
areas, shop, and administration ae 

2. While it is realized that a more effective operation 
would be obtained if the entire facility were immedi- 
ately available for storage operations, it must be borne 
in mind that cancellation of this lease will undoubtedly 
result in strong protests from the lessees, as well as local 
civil and political organizations. In this event, the 
Department of the Army must be able to defend such 
cancellation. 

8. Accordingly, it is sug that TQMG review 
the total requirements, availability, and utilization of 

ace now under his control in the San Francisco- 

tockton Area, which can be considered for the use in- 
tended for the Stockton Subdepot, to determine whether 
or not the military supply requirements can be met with 
these facilities, at least until the existing Stockton lease 
expires. 

4. If, after such a review, it is determined that can- 
cellation of the lease is essential to the accomplishment 
of the QM supply responsibility, this office will consider 
a properly supported request for such action. 


Although the record js not entirely clear on the matter, 
it appears that the two sheds containing 372,000 square feet 
of storage, as referred to above, were the lean-tos that plain- 
tiff demolished in order to reduce the cost of insurance on the 
buildings. 





In September 1950, the Quartermaster General sought ad- 
ditional information from the western depots and reviewed 
the requirements for storage space in the Stockton area, but 
the record does not show what information was submitted to 
and used by him in making the review. 

On September 27, 1950, Colonel Romain replied by a 
memorandum to the Assistant Chief of Staff, stating that 
the Army’s requirements for space in the Stockton area were 
the same as had been previously described, that all of the 
space was committed to meet the Quartermaster General’s 
requirements before plaintiff’s lease expired, and that the 
greater portion of receipts from new procurement was 
scheduled to arrive at Sharpe General Depot before Decem- 
ber 31,1950. Accordingly, he again recommended that plain- 
tiff’s lease be cancelled as soon as possible. 

On October 10, 1950, the Assistant Chief of Staff directed 
the Chief of Engineers to take action to terminate plaintiff’s 
lease on the Stockton Sub-depot, and a copy of this mem- 
orandum was sent to the Division Engineer in Oakland, 
California, on October 16, 1950. 

21. Within two or three days after the conflict in Korea 
began, plaintiff learned that the Army was sending men and 
shipping large quantities of military supplies to Korea. At 
that time, one of the partners telephoned Mr. Downie to in- 
quire about the status of plaintiff’s lease and was informed 
that the District Engineer’s office had received no informa- 
tion that the lease would be terminated and that it was in 
good order. , 

On July 18, 1950, a news story appeared in the Stockton 
Record to the effect that the Army had suspended its plans 
for the surplus disposal of the Stockton Sub-depot, pending 
a determination of the Army’s requirements. Reference was 
made to plaintiff’s lease but nothing was said abont the can- 
cellation thereof. 

On August 17, 1950, an article quoting Colonel McCon- 
naughy appeared in the Stockton Record. The article stated 
that the Stockton Sub-depot would be transferred to Colonel 
McConnaughy’s jurisdiction on September 1, 1950, for op- 
eration as a storage area and that Sharpe General Depot was 
required to release the space it had been assigned in the 
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naval annex by December 31, 1950. It was further stated 
that the action taken by the Army was due to the situation 
in Korea and that some of the Quartermaster supplies stored 
in the naval annex would be transferred to the Sub-depot. 

Again on August 30, 1950, there was a news story in the 
Stockton Record, quoting a statement from Colonel McCon- 
naughy to the effect that the Stockton Sub-depot would be 
transferred to his command on September 1, 1950; that he 
had no information as to when the Army would take posses- 
sion of the facilities leased to plaintiff and that any informa- 
tion as to the status of plaintiff’s lease would have to be ob- 
tained from the District Engineer in San Francisco. 

The above-described news stories created considerable agi- 
tation among plaintiff’s customers and were a source of worry 
and confusion to the plaintiff. As a result, several members 
of the firm with representatives of some of the customers 
conferred with both Colonel McConnaughy and Mr. Downie 
about the status of plaintiff’s lease shortly after each of the 
stories appeared. Prior to August 17, 1950, Colonel McCon- 
naughy informed plaintiff that he had no knowledge con- 
cerning the Army’s plans with respect to the premises oc- 
cupied by plaintiff. By August 17, 1950, when the second 
news story was published, Colonel McConnaughy had learned 
of the order through which jurisdiction over the Stockton 
Sub-depot was to be transferred to his command on Septem- 
ber 1, 1950. He so advised plaintiff’s representatives, but 
stated that he had no information regarding the cancellation 
of the lease contract and referred them to the District Engi- 
neer for information regarding the lease. Subsequently, 
when he learned that the Quartermaster Department would 
have to vacate the storage space in the naval annex and that 
the Sharpe General Depot would receive a considerable quan- 
tity of newly procured supplies by December 31, 1950, 
Colonel McConnaughy made a number of telephone calls to 
his superiors in Washington, D. C., in an effort to ascertain 
when plaintiff’s lease would be revoked. During the latter 
part of August 1950, he made a trip to Washington, D. C., 
where he inquired about the matter but received no definite 
information regarding the revocation of the lease. 

On each of the occasions when the partners called on Mr. 
Downie in San Francisco between July 18 and August 30, 
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1950, he told them that he had received no information indi- 
cating that their lease was to be revoked and that it was in 
good order. He repeated a statement made at the time the 
lease was entered into to the effect that it was the policy 
of the Army to cancel such leases only when such action 
was dictated by military necessity and pointed out that the 
determination as to the existence of a military necessity 
was not made in his office but through the Office of the Secre- 
tary of the Army. 

At the times the above-described statements were made by 
Colonel McConnaughy and Mr. Downie, no decision to re- 
voke plaintiff’s lease had been made. As stated in finding 20, 
it was not until October 10, 1950, that the Chief of Engineers 
was directed to take action to terminate the lease. 

22. On October 16, 1950, the Chief of Engineers directed 
the Division Engineer for the South Pacific Division to ac- 
complish the revocation of plaintiff’s lease as soon as possi- 
ble, and on October 22, 1950, the District Engineer in San 
Francisco received a telegram, stating that plaintiff’s lease 
was to be cancelled on November 1, 1950. Within two or 
three days thereafter, Mr. Downie conferred with Colonel 
McConnaughy regarding the termination of the lease, and 
about October 24, 1950, Mr. Downie also informed plaintiff 
that the lease would be revoked on November 1, 1950. 

23. On October 26, 1950, a conference was held between 
representatives of the District Engineer, representatives of 
plaintiff, and officers of the Sharpe General Depot. At that 
time, plaintiff’s representatives stated that 90 days would be 
required for removal of the commodities stored in the ware- 
house and that they would need until March 31, 1951, to clear 
two of the bays of the warehouse containing 30,000 square 
feet of storage space. 

24. On October 27, 1950, Colonel McConnaughy was di- 
rected by the Department of the Army to remove the Quarter- 
master supplies stored in the Naval Annex by not later than 
December 31, 1950. During the latter part of October 1950, 
representatives of the District Engineer and officers of the 
Sharpe General Depot determined that a period of 45 days 
after notice of revocation of the lease was given was a rea- 
sonable time to allow plaintiff for the removal of customers’ 
goods stored in the warehouse. 


26 





25. On November 1, 1950, the District Engineer at San 
Francisco received a telegram which authorized him to de- 
liver a formal notice of revocation of the lease. On the same 
date, he signed the notice and it was delivered to plaintiff. 
The notice read as follows: 


TAKE NOTICE THAT: 

The lease granted to you on the 23d day of June 1950 
on sa ey of the United States at Stockton Sub-Depot 
of Benicia Arsenal for a term of one year beginning 20 
June 1950 and ending 19 June 1951, No. DA (s)—04-203- 
eng-211, is hereby revoked, effective 1 November 1950. 
In accordance with Condition No. 20 of said lease, you 
are hereby notified to remove your property from said 
premises within 45 days after the date of receipt of this 
notice. 

The revocation of this lease does not release you from 
the obligation to pay any rental due the United States 
thereunder. 


DATED this Ist day of November 1950. 
By authority of the Secretary of the Army. 

The informal authority which had been granted to the Dis- 
trict Engineer to revoke the lease was confirmed in writing 
on November 7, 1950. 

26. On October 24, 1950, when plaintiff was notified that 
the lease would be cancelled as of November 1, 1950, the man- 
agement of plaintiff began to devote full time to the task of 
vacating the premises within the 45-day period specified. Be- 
tween November 1 and November 10, 1950, 75,600 square feet 
of space was cleared, and as soon as this space was released, 
the Army began moving in the supplies that had been stored 
in the naval annex. Additional space was evacuated by plain- 
tiff from time to time thereafter, and by February 1, 1951, 
all but a small quantity of the goods stored by plaintiff’s cus- 
tomers had been removed from the warehouse. The small 
quantity left on hand was due to the fact that the owners 
thereof refused to rumove the goods or provide other places 
to which plaintiff could remove them. 

27. It took about eight weeks for the Army to transfer the 
Quartermaster supplies from the naval annex to the Stockton 
Sub-depot. The movement was accomplished by four Army 
trucks and supplemented one day a week by two Navy trucks. 
A total of 30,000 tons of material was moved. About 35 per- 
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cent of it was tentage, and the remainder consisted of trench- 
ing tools, helmets, helmet liners, insecticides, and a small 
quantity of clothing and rations. In the naval annex, the 
supplies that were moved had occupied 241,863 square feet, 
but approximately 243,000 square feet of storage space was 
required for storing the same articles in the Stockton Sub- 
depot. The additional space was used, because Army regu- 
lations at Sharpe General Depot did not permit the material 
to be stacked as high as at the naval annex. 

28. The evidence does not show the extent to which the 
Quartermaster Department utilized the vacant space in the 
four western depots referred to in finding 17 during the 
period from June 20, 1950 to June 19, 1951, the term of 
plaintiff’s lease. 

Approximately 200,000 square feet of space in the Mira 
Loma Quartermaster Depot was occupied by household fur- 
niture, transferred to that depot from the Sharpe General 
Depot at Lathrop, California. 

Although it would have been possible for the Army to 
store the goods transferred from the naval annex to the 
Stockton Sub-depot at Mira Loma, it would not have been 
economically feasible to do so. Mira Loma was located at 
a remote distance from shipping facilities and any of the 
supplies which were later shipped to Korea would have had 
to be transported back to the Port of Stockton for shipment 
abroad. 

The record does not reflect to what extent the Navy later 
utilized the 480,000 square feet of space that had been as- 
signed in the naval annex to the Quartermaster Corps up to 
December 31, 1950. At or about the time plaintiff’s lease 
was revoked, there were large areas of vacant space in the 
naval annex. 

Aside from the material moved from the naval annex, 
there is no evidence that the Army stored any other goods 
or supplies in the Stockton Sub-depot during the period be- 
tween November 1, 1950 and June 19, 1951. 

29. The information contained in the memorandum which 
the Quartermaster General sent the Assistant Chief of Staff 
on July 26, 1950, regarding the Army’s need for the Stock- 
ton Sub-depot (finding 16), was based in part on reports 
made by Army officers at Sharpe General Depot and other 
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western depots, and in part on the Quartermaster General’s 
knowledge of the new procurement that was planned and 
his judgment as to the additional storage space that would 
be needed for supplying American troops in Korea. 

30. In his memorandum of July 26, 1950, the Quarter- 
master General stated that the cost of moving the supplies 
from the naval annex to the Stockton Sub-depot would be 
$30,000, whereas the cost of shipping the same stocks to Mira 
Loma would be $700,000. In 1950, the commercial truck 
lines in California would have charged nine cents per 
hundredweight for transporting the supplies from the naval 
annex to the Stockton Sub-depot and fifty-eight cents per 
hundredweight for moving the same stocks to Mira Loma. 
Therefore, had commercial transportation been used, the 
additional cost of the movement to Mira Loma would have 
been $294,000. 

31. Although the evidence shows that the Quartermaster 
General’s statement in July 1950 of the additional storage 
space that would be needed by the Sharpe General Depot in 
the Stockton area was in excess of actual needs in the period 
from November 1, 1950 to June 19, 1951, it has not been shown 
that the determination that a military necessity existed for 
the Army’s use of the Stockton Sub-depot was made arbi- 
trarily, capriciously, or without regard to the information 
available to the Army officials who participated in the de- 
cision. That determination and the decision to revoke 
plaintiff’s lease were made by the Assistant Chief of Staff 
and the Secretary of the Army, rather than by Colonel 
McConnaughy or other officers of the Sharpe General Depot. 
However, after August 17, 1950, when he learned that the 
Stockton Sub-depot would be placed under his command, 
that the space in the naval annex would have to be vacated 
by December 31, 1950, and that a large quantity of additional 
material would be sent to Sharpe General Depot, Colonel 
McConnaughy requested that action be taken to revoke 
plaintiff’s lease as soon as possible. 

32. In a warehouse business of the type operated by 
plaintiff on the leased premises, it is customary for the ware- 
houseman to allot space to customers on an annual basis, the 
customer having the right to move goods in and out during 
the year. When plaintiff first started soliciting business 
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after the lease was signed, plaintiff made commitments of 
warehouse space to customers for a full year. During the 
period between July 18, 1950, when the first of the news 
stories regarding the Army’s reactivation of the Stockton 
Sub-depot was published, and October 24, 1950, when plain- 
tiff was notified that the lease would be revoked, the uncer- 
tainty regarding the status of plaintiff’s lease created such 
dissatisfaction among plaintiff’s customers that two of the 
partners were obliged to devote most of their time in con- 
ferring with Colonel McConnaughy and Mr. Downie, and 
in reassuring plaintiff’s customers that the warehouse would 
continue to do business. Despite the confusion and uncer- 
tainty, plaintiff was able to fill its warehouse to about 90 per- 
cent of capacity, and its business was not adversely affected, 
except in the case of one customer, the California Packing 
Company. Sometime in July, that company had agreed to 
utilize 120,000 square feet of storage space in the warehouse 
but after the adverse publicity appeared, the packing com- 
pany reduced its commitment to 37,000 square feet, and on 
August 15, 1950, entered into a written sub-lease with plain- 
tiff for that amount of storage space. As a result of this 
situation, about 83,000 square feet of storage space was vacant 
in the warehouse for a period of about one month. After 
the uncertainty regarding the status of plaintiff’s lease arose 
during the latter part of July 1950, most of the goods stored 
by customers were placed in the warehouse on a week-to- 
week or month-to-month basis instead of on the annual basis 
that is customary in commercial warehouses. 

33. An audit of plaintiff's books shows that as of Decem- 
ber 31, 1950, plaintiff’s profit from the business amounted to 
$9,949.30, and that as of March 31, 1951, its income had ex- 
ceeded operating expenses by $3,887.50. These figures do 
not include an item of $14,480, which is not reflected by 
plaintiff’s books and records and which consists of plaintiff’s 
estimate of the expense of liquidating the business after No- 
vember 1, 1950. The estimated liquidation expenses include 
accounting fees, travel expenses incurred in presenting 
plaintiff’s claims, and the salaries of the partners during the 
time they worked on the liquidation of the business and as- 
sisted in the preparation of the claims presented to defendant. 
Also, the statement of income and expense does not include 
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an item of $4,750, which plaintiff expended for repairs and 
improvements to the leased property. 

34. When plaintiff entered into possession of the leased 
premises, it had to make certain repairs in order to render 
the buildings usable for operation as warehouses. The repair 
work involved reconditioning of the sidings and doors, patch- 
ing the roof, and installing new glass in the skylights. In 
addition, when the Ordnance Department vacated the prem- 
ises, all of the electrical wiring and transformers were 
removed, and it was necessary for plaintiff to employ an elec- 
trical contractor to install transformers, conduits, and wir- 
ing for lighting the buildings. Sometime after November 
1, 1950, while plaintiff was engaged in evacuating stored 
goods from the warehouse so that the Army could move its 
supplies in, the post engineer of Sharpe General Depot had 
@ discussion with one of the partners regarding the elec- 
trical equipment installed by plaintiff. He requested that 
these electrical facilities be left in the building and stated 
that the Army would approve a work order to reimburse 
plaintiff for the cost thereof. On March 4, 1951, plaintiff 
submitted to the Army a claim in the sum of $4,750.50 for the 
cost of labor and material expended on the repairs to the 
building and the installation of the electrical facilities. An 
itemized statement attached to the claim showed that plain- 
tiff had expended $1,549.01 for the installation of the elec- 
trical equipment and that the remainder of the claim was for 
the cost of labor and material expended in removing the two 
lean-tos and in making various repairs to the buildings. Ex- 
clusive of the cost of removing the two lean-tos, plaintiff 
incurred an expenditure of $2,234.21 on repairs and recondi- 
tioning of the sidings, the doors, the skylights, and the reof. 

On March 19, 1951, the Executive officer of Sharpe General 
Depot forwarded the claim to the District Engineer in San 
Francisco with a statement that while plaintiff had not been 
directed or been given permission to make the repairs and 
improvements, it was considered that the work was of bene- 
fit to the Government. His letter stated that Sharpe General 
Depot had no funds for the reimbursement of these expenses. 
In the course of its investigation, the Army determined that 
plaintiff had not been authorized by the District Engineer 
to make any repairs, additions, or improvements to the leased 
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premises, and the claim was denied. As previously stated, 
the lease contract provided that the lessee had inspected the 
premises before the lease was entered into and that the prem- 
ises were leased without any warranty by the Government as 
to the condition of the premises or any obligation on its part 
to make.alterations or repairs. 

It is-plaintiff’s position in this action that the claim of 
$4,750 is included in its claim of $225,000, which is covered 
in the next finding. 

35. During the year 1951, plaintiff submitted to the De- 
partment of the Army a claim in the sum of $225,000 for 
financial losses alleged to have been sustained by it because 
of the revocation of the lease. The claim was forwarded to 
the Comptroller General, who by settlement certificate dated 
February 13, 1952, stated that there was no balance due from 
the United States to plaintiff. 

In this action plaintiff has waived all claims asserted in its 
petition, except its claim of $225,000, which is the net profit it 
says would have been realized had the lease not been revoked 
but had remained in effect for the full term beginning June 20, 
1950 and ending June 19,1951. As already stated, the amount 
of plaintiff's income and operating expenses from June 20, 
1950 to December 31, 1950 and to March 31, 1951, have been 
established by an audit of plaintiff’s books. Plaintiff arrived 
at the amount of the claim by projecting these established 
income and expense figures to June 20, 1951. In that man- 
ner, plaintiff calculated that its total income for a year’s oper- 
ation of the warehouse under the lease contract would have 
amounted to $449,000 and that its expenses would have been 
$205,178.28, leaving a net profit of $243,821.72. In order to 
allow for errors in over-estimating income and under-estimat- 
ing expenses, plaintiff has reduced the total claim to $225,000. 


Defendant's Counterclaim 


36. Plaintiff has paid the Government all rental due under 
the lease beginning with the date it entered into possession 
of the premises and until October 19, 1950. It has not paid 
the rent due for the remainder of that month and concedes 
that it is indebted to the United States in the sum of $2,127.36, 
the rental for the period October 20 to October 31, 1950. 
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On December 10, 1953, the Comptroller General issued a 
Certificate of Indebtedness against Edmond J. Mahony, Jr., 
Jack Colberg, and William F. Cook, the three members of the 
plaintiff partnership, in the amount of $2,127.36 for the above- 
described rental. 

37. The defendant is also asserting a counterclaim against 
plaintiff in the amount of $6,596.72, as rental claimed to be 
due for plaintiff’s occupancy of portions of the premises for 
the period from November 1, 1950 to February 1, 1951, during 
which time plaintiff was engaged in evacuating the leased 
premises, 

The two warehouses leased to plaintiff contained approxi- 
mately 358,000 square feet of covered space. After plaintiff 
received notice that the lease would be revoked as of Novem- 
ber 1, 1950, plaintiff vacated and released space in the build- 
ings as follows: 


Area (Sq. Ft.) Date Released 


86,000 haha anni icin ial it ta 81 Suu 51 


The remaining space, consisting of one section in one build- 
ing where the plaintiff had maintained its office, was released 
about February 1, 1951. 

On August 1, 1951, the District Engineer at San Francisco 
sent plaintiff two bills for unpaid rental claimed to be due 
the Government. The first bill was for the $2,127.36 rental 
from October 20 to November 1, 1950. The second bill was 
in the amount of $6,596.72, which covered the rental claimed 
for plaintiff’s occupancy of portions of the warehouse during 
the period from November 1, 1950 to February 1, 1951. 
Plaintiff declined to pay both bills. 

In December 1951, the District Engineer sought advice 
from the Division Engineer as to whether a claim should be 
asserted against plaintiff for the rental of $6,596.72 referred 
to above. On December 14, 1951, the Division Engineer 
replied as follows: 
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1. It is not considered that the Government is en- 
titled to payment of rent for the period subsequent to 
81 October 1950 until the warehouses were vacated, in 
view of the provisions contained in pa ph 20 of 
lease DA (s)-04-203-eng-211, and informal! extensions 
of time granted by the Commanding Officer. 
In view of the instructions received from the Division Engi- 
neer, the District Engineer revised the billing against plain- 
tiff by eliminating the claim for rental in the period from 
November 1, 1950 to February 1, 1951. On September 8, 
1952, the Chief of Engineers forwarded to the Chief of Fi- 
nance, Department of the Army, for transmission to the 
Comptroller General, a claim in the amount of $2,127.36 
against plaintiff for the unpaid rental from October 20 
through October 31, 1950. The claim for the $6,596.72 now 
asserted to be due in defendant’s counterclaim was not sent 
to the Comptroller General, and he has issued no certificate 
of indebtedness with respect thereto. 


CONCLUSION OF LAW 


Upon the foregoing findings of fact, which are made a part 
of the judgment herein, the court concludes as a matter of 
law that the plaintiff is not entitled to recover, and its peti- 
tion is therefore dismissed. It is further concluded that the 
defendant is entitled to recover on its counterclaim against 
plaintiff and it is therefore adjudged and ordered that the 
defendant. recover of and from the plaintiff the sum of two 
thousand one hundred twenty-seven dollars and thirty-six 
cents ($2,127.36) on its counterclaim. 


A true copy. 


Tests. 






Ip . 5 
Clerk, United States Court of Claims 
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86TH Conoress ) HOUSE OF REPRESENTATIVES { REPORT 
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Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. Res. 266] 


The Committee on the Judiciary, to whom was referred the resolu- 
tion (H. Res. 266) for the relief of Hardy Manufacturing Corp., 
having considered the same, report favorably thereon without amend- 
ment and recommend that the resolution do pass. 

This resolution is merely to refer H.R. 7081, a bill for the relief of 
Hardy Manufacturing Corp., of Union City, Ind., to the U.S. Court of 
Claims for the findings of fact and report its conclusion to the Con- 
gress. Your committee is of the opinion that it is a case that should 
be referred to the court and, therefore, recommend favorable con- 
sideration of the resolution. 


{H.R. 7081, 86th Cong., Ist Sess.] 
A BILL For the relief of the Hardy Manufacturing Corporation 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the 
Secretary of the Treasury be, and he is hereby, authorized 
and directed to pay, out of any money in the Treasury not 
otherwise appropriated, the sum of $420,898 to the Hardy 
Manufacturing Corporation, of Union City, Indiana. Such 
sum represents the amount allegedly due from the United 


OS States to the said Hardy Manufacturing Corporation by 
ms | reason of damages resulting from a mutual mistake on the 


part of the said corporation and the United States Govern- 
ment in relying upon a faulty method of allocating manu- 
facturing overhead costs in certain Army ordnance contracts 
and by which the Government has unjustly profited at the 
expense of the said corporation: Provided, That no part of 
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the amount appropriated in this Act in excess of 10 per 
centum thereof shall be paid or delivered to or received by 
any agent or attorney on account of services rendered in 
connection with this claim, and the same shall be unlawful, 
any contract to the contrary notwithstanding. Any person 
violating the provisions of this Act shall be deemed guilty of a 
misdemeanor and upon conviction thereof shall be fined in 
any sum not exceeding $1,000. 


The attorney for the claimant filed the following statement with the 
committee which details the facts from the standpoint of the Hardy 
Manufacturing Corp.: 

May 1, 1959. 
STATEMENT OF FACTS 


Hardy Manufacturing Corp. is a wholly owned subsidiary 
of Sheller Manufacturing Co. and has its plant at Union 
City, Ind. Its commercial production consists primarily 
of automotive accessories such as horn rings, doorhandles, 
etc. Its claim in this matter arises out of a series of Govern- 
ment contracts entered into with the United States of 
America through the Cincinnati Ordnance District of the 
Department of the Army for the production of fuses. 

Early in 1953, Hardy was awarded a Government contract, 
No. DA-33-008-Ord. 742 (hereinafter referred to as contract 
742), which called for the manufacture of 350,000 T-234 or 
40900 fuses which fuses were to be used in shells. This 
contract was completed in July of 1955. During the course 
of the contract, specifications were revised from time to 
time. In May of 1955 a second contract, No. DA-33-002- 
Ord. 1144 (hereinafter called contract 1144), was awarded to 
Hardy for the manufacture of an additional 323,100 fuses 
in accordance with the revised specifications. In addition, 
at the same time a third contract, No. DA-33-008-—Ord. 1176, 
was awarded to Hardy to rework 48,000 fuses made under 
contract 742 to conform with the revised specifications. The 
second contract, No. 1144, is the source of this claim. 

Each of the contracts was made subject to price redetermi- 
nation. Contracts 742 and 1144 contained a standard form 
II-B clause contemplating forward and retroactive repricing 
during performance of the contract. ‘This is, under contract 
742 an initial estimated price per unit and overall price was 
set by the parties. In addition, a maximum 25 percent in- 
crease in total price upon negotiation was stipulated. A 
target point was then designated for initial renegotiation of 
price, in this case, the time being when 100,000 units had 
been produced or $980,000 expended by Hardy. At such 
time, Hardy was to submit cost data derived from its pro- 
duction experience under contract 742. The Government 
could then audit Hardy’s books. Thereafter, the parties 
would negotiate a revised price for the units produced to 
that point and would also establish the unit price to be used 
for the production period thereafter. Each party had the 
right after the expiration of 90 days from the target point 
date, to make a further demand for negotiation of price at 
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which time Hardy would again submit cost data and a new 
retroactive and foward price would be established. No 
additional demand could be made prior to the expiration of 
90 days from the date of any previous demand. 

Form II(b) of contract 1144 provided for a maxium price 
of $2,933,748. It then provided that the parties would ne- 
gotiate the revised price for the units produced thereunder, 
based on Hardy’s experience under contract No. 742. Hardy 
would furnish its cost data upon completion of contract 742 
and an initial revised forward price would be established 
therefrom. ‘Thereafter, at any time not less than 90 days 
after such cost submission or after any previous demand, 
either party could again make a demand for further retro- 
active and forward price negotiations at which time Hardy 
would again submit cost data. 

Hardy and the Government acted in accordance with these 
provisions. At the target point date and upon completion 
of contract No. 742, Hardy submitted cost data and its books 
were audited by the Army Audit Agency. ‘The present claim 
arises from the method of determining the price of the last 
units produced under contract 742, and its application to 
contract 1144. Specifically it involves the faulty operation 
of the cost accounting system used by Hardy and accepted 
by the Government. It is Hardy’s claim that due to the 
inadequacy of the system in actual operation, there was an 
improper and insufficient allocation of Hardy’s indirect costs 
1.e., manufacturing overhead to contract 1144. Since the 
price was determined on a basis of total costs plus a fair and 
reasonable profit this failure to allocate all proper costs to 
the contract directly reduced the price by the total amount 
of costs omitted. Furthermore, since the total costs as ac- 
cepted were lower than the actual costs, the determination 
of what was a fair and reasonable profit on the contract may 
also have been lower so that the price may have been reduced 
by failure to give a fair profit on the contract. These in- 
direct costs were a significant percentage of the entire costs 
of production and it is Hardy’s claim that the contract price 
was reduced by $420,898 because costs properly allocable to 
the contract were omitted. This omission caused Hardy to 
lose not only its entire profit but in addition to suffer an actual 
loss of approximately $175,000. 

In accounting for manufacturing overhead, Hardy used a 
system which for purposes of this report will be called the 
semidepartmental system. Since it was working on both 
civilian and military orders it attempted to segregate indirect 
costs which were attributable only to civilian or only to mil- 
itary contracts. It thus took many indirect costs and allo- 
cated them directly to contract 742 or contract 1,144. In 
addition, where the entire cost could not be allocated an 
attempt was made to estimate the proper percent of the 
entire cost attributable to the contract and that percent of 
the entire amount was allocated. Finally items which it felt 
could not be directly allocated were placed in a general over- 
head pool. This pool was then allocated to each contract on 
a percent of total direct labor basis. 



































HARDY MANUFACTURING CORP. 


This system was first used on contract 742 in the submis- 
sion of cost data at the target price date, February 28, 1955, 
after 123,110 units had been produced. The manufacturing 
overhead rate submitted as part of the costs and developed on 
this basis was 511 percent of total direct labor, that is, manu- 
facturing overhead would equal 511 percent of the costs for 
direct labor on contract 742. 

The Army Audit Agency then conducted an audit, the 
report of which was released on July 8, 1955, by which time 
production was being completed on contract 742. The 
Army auditors took exception to the semidepartmental 
system used for allocating manufacturing overhead stating 
in part, “Due to lack of substantiation of certain direct and 
indirect charges and due to unsubstantiated estimated bases 
of allocation of general factory expenses the Army Audit 
Agency auditor has allocated the total manufacturing ex- 

enses for the entire plant on the basis of total direct labor.” 

The manufacturing overhead rate so developed by the Army 
Audit Agency was 423.8 percent of direct labor which they 
further reduced to 386.3 percent by questioning certain costs. 
This was the figure recommended by the Army Audit Agency 
to be used in pricing the first 123,110 units under 742. The 
contracting officer did not follow the recommendation of the 
Army Audit Agency although it was taken into consideration 
in negotiations which followed. While ostensibly continuing 
to use the semidepartmental system, through disallowing cer- 
tain costs, a final rate of 389.46 percent was used in determin- 
ing the final retroactive price for the 123,110 units under 
contract 742. Since by the time the Army Audit Agency 
report was made, production on contract 742 was virtually 
completed there was no forwaml pricing. 

Upon completion of contract 742 production was begun 
on contract No. 1144. In September 1955, Hardy submitted 
its costs for the runout period of production (March—July 
1955) on contract 742. This cost data was used not only 
in determining the cost for the final 205,000 fuses on contract 
742 but also as a basis for establishing the revised price 
under contract 1144. ‘This submission of cost data was 
again based on the semidepartmental system which had been 
questioned by the Army Audit Agency but ostensibly ac- 
cepted by the contracting officer in the previous price 
determination. A second audit was then made by the 
Army Audit Agency but its report made no mention of a 
plantwide basis for allocating manufacturing overhead. 
By this time, however, the manufacturing overhead rate 
developed by the s semidepartmental system submitted by 
Hardy had fallen to 332 percent of total direct labor. This 
time the Army Audit Agency and the contracting officer 
accepted the costs as presented and allowed the rate of 332 
percent for the remaining 205,000 units under contract 742. 

As stated above, the same cost data was used in revising 
the price for contract 1144. Some additional costs were 
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questioned, however, which reduced the manufacturing 
overhead rate developed on the semidepartmental basis 
from 332 percent of direct labor to 327 percent which figure 
was used in establishing the price. 

Production on contract 1144 was completed in February 
1956. Shortly after the completion of this contract, Hardy 
hired a new treasurer who immediately examined the account- 
ing methods being used. He questioned the validity of the 
semidepartmental system used in the pricing of contract 742 
and 1144. He found that in attempting to reduce the ac- 
counting to a completely scientific method by allocating the 
indirect costs to specific contracts, many costs were not 
being charged to the Government contracts which were 
properly attributable to them. He found that contract 1144 
was not only failing to carry its share of the manufacturing 
overhead burden, but was actually being performed at a loss 
to the corporation. He immediately notified the contracting 
officer at the Cincinnati Ordnance District that Hardy 
wished to submit new cost data which would more truly 
reflect the company’s total cost on contract 1144. When the 
data was submitted, Hardy was advised that the request for 
reopening negotiations was not timely under the provisions 
of the contract and that the price as previously determined 
must stand. Thereafter, Hardy submitted a request for 
relief under title Il, First War Powers Act, 1941, as amended, 
but was advised that since the contract was completed, that 
Board had no jurisdiction to consider the claim. 

It is Hardy’s contention that unless some relief is given, 
the Government will have unjustly profited at the expense of 
Hardy, even though it has given completely satisfactory 
performance in this contract. It is its further contention 
that although a contractor is ordinarily bounded by the cost 
data which he submits, still the theory of price redetermina- 
tion is to determine a price which is fair and reasonable for 
both the Government and the contractor, that in the instant 
case the Army Audit Agency recognized initially the in- 
validity of the accounting system being used and that 
although the contracting officer rejected the Audit Agency’s 
recommendation and both parties continued to rely on the 
faulty accounting system, the basic fact has become apparent 
that the Army Audit Agency’s criticism was correct and that 
Hardy through the mistaken belief on the part of both the 
Government and Hardy in the validity of the system has 
failed to recover all of its costs under the contract and has 
suffered a significant loss. In such a case by using proper 
accounting methods, a fair and reasonable price can be 
determined and the Government should give equitable relief 
to Hardy. 

Rosert A. Cotier, 
Attorney for Hardy Manufacturing Corp. 
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The report of the Department of the Army on the bill which would 
be referred to the Court of Claims in accordance with House Resolu- 
tion 266 is as follows: 

DEPARTMENT OF THE ARMY, 
Washington, D.C., August 21, 1959. 
Hon. Emanvuet CEu.er, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CHarrRMAN: Reference is made to your request for the 
views of the Department of the Army with respect to H.R. 7081, 86th 
Congress, a bill for the relief of the Hardy Manufacturing Corp. 

This bill provides as follows: 

“That the Secretary of the ‘i'reasury be, and he is hereby, authorized 
and directed to pay, out of any money in the Treasury not otherwise 
appropriated, the sum of $4 20,898 to the Hardy Manufacturing Cor- 
poration, of Union City, Indiana. Such sum represents the amount 
allegedly due from the U hited States to the said Hardy Manufacturing 
Corporation by reason of damages resulting from a mutual mistake 
on the part of the said corporation and the United States Government 
in relying upon a faulty method of allocating manufacturing overhead 
costs in certain Army ordnance contracts and by which the Govern- 
ment has unjustly profited at the expense of the said corporation.” 

The Department of the Army is opposed to enactment of the above- 
mentioned bill. 

Records of the Department of the Army show that the Hardy 
Manufacturing Corp., of Union City, Ind., a subsidiary of the Sheller 
Manufacturing Corp. of Portland, Ind., was the recipient of three 
separate fixed price contracts for the manufacture and reworking of 
certain items designated in the specifications as “Fuze, PD, SD, 
T234 E2, MPTS”. The first contract, DA 33-008-ORD-742, was 
issued on April 27, 1953, and provided for the manufacture on 350,000 
fuzes. The second contract, DA 33—-008-ORD-1144, which was 
issued on May 26, 1955, prov ided for the manufacture of an additional 
323,000 fuzes, with deliveries thereon to commence when deliveries 
under contract 742 were completed. The third contract, DA 33-08- 
ORD-1176, provided for the “reworking” by the contractor of 48,000 
fuzes manufactured pursuant to contract 742, but, because of specifi- 
cation changes, no Scar acceptable thereunder. The claim upon 
which this bill is based arises out of contract 2244. 

Although the three contracts were “fixed price’, they each con- 
tained standard “price redetermination” provisions. The clauses 
contained in 742 and 1144, with which this report is most concerned, 
provided for the upward or downward revision of the contract price 
in accordance with negotiations to take place at a specified period 
after performance of the contracts commenced, a period during which 
significant cost data could be assembled. (Contract 742 provided 
for a maximum increase of 25 percent; 2144 for a maximum increase 
of approximately 10 percent.) In addition, contract 2144 provided 
that the initial redetermined price was to be made on the basis of 
experienced costs on contract 742, with further redetermination to 
take place during the course of the ‘contract. 

The particular type of price redetermination utilized in contract 742 
provided that negotiations on the price redetermination were to 
commence on a “target date,” when a certain percentage of the end 
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items were delivered. The date selected was reached in February 
1955, and pursuant to the contract, the contractor submitted cost 
data to the Government, and simultaneously, the Army Audit Agency 
performed an audit on the contractor’s books. In arriving at the 
“‘manufacturing overhead” rate, the contractor alleges that its costs 
were originally submitted on a “departmental basis,” that is, a 
separate accounting department for contract 742 was established, and 
all manufacturing expenditures possible were charged directly to that 
department. (The department was also charged with a portion of 
ae factory expenses, allocated on various bases.) The contractor 
urther alleged that this basis was rejected by the Government 
auditors, who insisted that such computations be made on a plantwide 
basis. (Because of its indirect and general nature, manufacturing 
overhead [indirect labor, taxes, fuel, depreciation, etc.] cannot be 
charged to each production order, as can direct labor or direct ma- 
terial. It must, instead, be ‘‘distributed”’ over production in such a 
manner that each kind of product and each lot of work produced will 
be charged with its fair share of the indirect expenses. The depart- 
mental method is generally considered the most accurate method of 
accomplishing this, since the accumulation of all indirect manufactur- 
ing expenses into a single “‘pool’’ usually fails to present significant 
data for ultimate allocation to contracts. See, generally, Lawrence, 
“Cost Accounting for War Production” [1945 ed.] pp. 193-211.) 

It appears that if the contractor’s overhead was computed (in 1955) 
on the departmental method, a rate of 511.216 percent of direct labor 
would have resulted, while if computed on the plant (pool) basis, a 
rate of 423.835 percent of direct labor would have been the result. 
(Standard accounting practice requires that manufacturing overhead 
be “‘distributed” on the basis of a factor that is common to all the 
articles produced. If a concern produces only one kind of product, 
and the different lots of that product are exactly alike, the article 
produced is the common factor. However, when manufacturing con- 
cerns produce varied products, it is necessary that another common 
factor be utilized: direct labor or amount of time required to perform 
the contract being the most obvious choices. Manufacturing expense 
as a multiple of direct labor cost was utilized in the contracts with 
Hardy. See, generally, Lawrence, op. cit. supra.) It further appears 
that when contract 742 was completed, and final cost data gathered, 
Hardy again submitted its figures on the departmental basis, and these 
final figures were accepted by the contracting officer. However, by 
this time, the rate on the departmental basis had declined to 333 
percent (later ad‘usted to 327 percent) whereas the plant basis rate 
remained at 461 percent. Although, due to certain adjustments 
relating to the preproduction period, this discrepancy had an insub- 
stantial effect on contract 742; however, when applied to contract 1144, 
as required by the redetermination provisions of that contract, a 
price of $420,898 less under the departmental method rather than the 
plant method, resulted. It is this sum that is claimed in H.R. 7081. 

It should be noted that as this bill does not involve a ‘‘dispute’ 
between the contractor and the Government, as that term is used in 
the disputes clause of the contract, the contractor has no appeal to 
the Armed Services Board of Contract Appeals. Novertidan: the 
contractor claims that it erred in submitting its figures on the depart- 
mental basis; that it intended to compute them on the plant basis, 
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and that the Army Audit Agency and the contracting officer should 
have know of this error. Because of this, it claims that a “mutual 
mistake” exists, and that the mistake should have been corrected 
under authority then vested in this department by title II of the First 
War Powers Act (50 U.S.C. App. 611, now enacted into permanent 
legislation by Public Law 85-804) and its implementing regulations 
(sec. 17 of the Armed Services Procurement Regulations) which 
regulations provide pertinently as follows: 

“17-204.3. Mistakes: A contract may be amended or modified to 
correct or mitigate the effect of a mistake, including the following 
examples: 

*~ * *« ~ * ed 7 


“(ii) a mistake on the part of the contractor which is so obvious 
that it was or should have been apparent to the contracting 
aque, > 


The contractor also alleges that “(The Army Audit Agency] un- 
doubtedly understood the effect of Hardy’s error but this time said 
nothing about the use of the departmental method apparently because 
it redounded to the benefit of the Government.” 

The contracting officer denies the contractor’s allegations that he 
knew or should have known of the mistake. He points out that while, 
concededly, the Government auditor did originally reject the con- 
tractor’s cost figures submitted on a departmental basis, this rejection 
was repudiated by the contracting officer, and the negotiations under 
742 took place with manufacturing overhead being computed on a 
departmental basis only, in accordance with the contractor’s account- 
ing system. Consequently, there exists between the contractor and 
contracting officer a disputed factual issue, and this issue must be 
resolved before a determination on the merits of this claim can be 
made. While the contract adjustment boards, quasi-judicial bodies 
established in this department to hear claims under Public Law 85-804, 
are suited to resolve this issue, the contractor’s claim for relief under 
that act was not timely filed, and the boards, therefore are precluded 
from considering the claim on its merits. There is no other procedure 
or authority permitting this claim to be administratively considered 
and settled by this Department. It has been noted in this respect, 
however, that House Resolution 266, 86th Congress, would refer this 
bill to the U.S. Court of Claims, for findings of fact by that body on 
the issues involved in this bill. 

The cost of this bill, if enacted, will be $420,898. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
Hvueu M. Mitton II, 
Acting Secretary of the Army. 
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